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I. INTRODUCTION

Groundwater is an essential source of water for drinking and
other domestic needs, for farming and industrial and commercial
processes. In the United States, approximately fifty percent of
the population relies on groundwater for its potable water sup-
ply.! In some states, this figure is even higher; for example, in
Wisconsin, approximately sixty-four percent of the residents of
cities and villages? and one hundred percent of the rural popula-
tion3 rely on groundwater for drinking water. Across the nation,
groundwater comprises approximately forty percent of the water
used for irrigation and twenty-three percent of the water used by
industry.* In Wisconsin, groundwater provides approximately
ninety-seven percent of the water used for irrigation and twenty-
three percent of the water used by industry.>

The quality of groundwater® is threatened by degradation in
many parts of the nation.” While efforts have been made nation-

1. Roberts & Butler, Information for State Groundwater Quality Policymaking, 24 Nat. RE-
SOURCES J. 1015 (Oct. 1984). See also OFFiCE OF GROUNDWATER PROTECTION, U.S. ENnvI-
RONMENTAL PROTECTION AGENCY, A GROUNDWATER PROTECTION STRATEGY FOR THE -
ENVIRONMENTAL PROTECTION AGENCY (August, 1984) [hereinafter cited as EPA STRATEGY].

2. F. D1 Novo & M. Jarre, LocaL GROUNDWATER PROTECTION: MIDWEST REGION 6
(1984). Sources differ as to the exact percentage of various population types utilizing
groundwater for drinking water in Wisconsin and in other states. According to one
source, for example, ninety-four percent of cities and wvillages in Wisconsin rely on
groundwater for this purpose. Wisconsin Department of Natural Resources and Univer-
sity of Wisconsin-Extension, Groundwater, Wisconsin’s Buried Treasure 3 (Supplement to Wis-
CONSIN NATURAL RESOURCES MaGazing, Vol. 7, No. 5, Sept.-Oct. 1983).

3. F. D1 Novo & M. JAFFE, supra note 2, at 6.

4. THE NATIONAL GROUNDWATER PoLiCcY FORUM, GROUNDWATER: SAVING THE UNSEEN
RESOURCE, PROPOSED CONCLUSIONS AND RECOMMENDATIONS 5 (1985).

5. Wisconsin Department of Natural Resources and University of Wisconsin-Extension,
supra note 2, at 5, citing a U.S. Geologic Survey study, WaTer Use N WisconsiN (1979);
figures do not include power plant water usage.

6. The primary focus of this article is on groundwater quality rather than quantity,
although the two are often inextricably linked:

[t)he management of groundwater quantity can have important practical repercus-

sions for groundwater quality. Excessive pumping from wells can speed the spread of

a contamination plume through an aquifer. Or it can draw low-quality water into the

aquifer from coastal areas or adjacent salt-water aquifers. Conversely, excessive con-

tamination can reduce the amount of water available for desired uses.
THE NaTioNaL GROUNDWATER PoLicy ForRUM, supra note 4, at 22. Wisconsin recently en-
acted legisladon which addresses the issues of water quantity and state water rights. See
Wis. StaT. § 144.026 (1985).

7. Groundwater contamination incidents have been documented in all 50 states, but
perceptions about what constitutes a “problem’ and what, if any, action should be taken,
varies. See U.S. CoNGRESS, OFFICE OF TECHNOLOGY AsSESSMENT, OTA-0-233, PROTECTING
THE NATION'S GROUNDWATER FROM CoNTAMINATION (Oct. 1984) (citing U.S. GEOLOGICAL
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wide to improve the quality of surface waters, these efforts have
sometimes been at the expense of groundwater quality; some of
the wastes that were previously disposed into surface waters or
burned have now been diverted onto land or to subsurface dispo-
sal, ultimately degrading groundwater quality in many instances.8
In addition, contamination by hazardous substances and hazard-
ous wastes, underground flammable and combustible liquid stor-
age tanks, pesticide use and storage, animal waste disposal, and
other activities® threatens. public health and the continued use of
groundwater as potable and otherwise useful water.

The United States Congress,'® many state legislatures,!! the
United States Supreme Court,!? and numerous federal'® and

SurvVEY, USGS WATER SuppLY PAPER 2250, NATIONAL WATER SUMMARY 1983 - HYDROGEO-
LoGIC EVENTs anD Issues (1984)). :

8. Tripp & Jaffe, Preventing Groundwater Pollution: Towards a Coordinated Strategy to Protect
Critical Recharge Zones, 3 Harv. EnvrL. L. Rev. | (1979); See also Dycus, Development of a
National Groundwater Protection Policy, 11 ENvTL. AFFairs 211 (1978). Dycus notes that
“[i]ronically, the. . .[EPA] has sometimes encouraged this diversion” of waste to on-land
or subsurface disposal. /d. at 211, n. 3, citing EPA, PROPOSED GROUNDWATER PROTECTION
STrRATEGY III, at 11 (1980).

9. Nearly anything we dump, spill or spread on the ground has the potential to leach
down through the soil and into groundwater. Groundwater contaminants are not always
exotic chemicals; most of us make use of the products and engage in or benefit from the
activities that contribute to groundwater problems. A list of the most familiar sources of
contamination includes: leachate from landfills; septic systems; septage and sludge
disposal; liquid waste storage lagoons; underground storage tanks; highway salting and
storage of salt; pesticide and fertilizer storage and application; animal waste storage and
spreading; and mining.

10. The United States Congress has enacted numerous laws which address the need for
groundwater protection in some way. For example, 33 U.S.C. §§ 1251-1387 (1982 &
Supp. IV 1986), the Federal Water Pollution Control Act (FWPCA) (also known as the
Clean Water Act); 42 U.S.C. §§ 201, 300()-300;-11 (1982 & Supp. 1V 1986), The Safe
Drinking Water Act (SDWA); 42 U.S.C. §§ 6901-6991i (1982 & Supp. IV 1986), the Re-
source Conservation and Recovery Act (RCRA); 42 U.S.C. §§ 9601-9675 (1982 & Supp.
IV 1986), the Comprehensive Environmental Response, Compensation and Liability Act
{(CERCLA) or “Superfund”; 15 U.S.C. §§ 2601-2629 (1982 & Supp. IV 1986), the Toxic
Substances Control Act (TOSCA); and 7 U.S.C. 8 136-136y (1982 & Supp. IV 1986), the
Federal Insecticide, Fungicide and Rodenticide Act (FIFRA). A detailed summary of these
and other federal regulatory programs may be found in many publications, including Dz
Novo & JAFFE, supra note 2, at 41-54; T. HENDERSON, J. TRAUBERMAN AND T. GALLAGHER,
GROUNDWATER: STRATEGIES FOR STATE AcTION 35-50 (1984); and Tripp & Jaffe, supra note
8, at 9-25.

11. Based on an informal survey by the Environmental Protection Agency Regional Of-
fices in 1982, approximately forty states and territories “have general environmental stat-
utes which include authority to protect groundwater; 15 states have laws that apply
specifically Lo groundwater. Forty-seven states have more than one major agency dealing
with groundwater issues; some have as many as eight.” EPA STRATEGY, supra note 1, at 21.

12. The Supreme Court has dealt with the issue of groundwater protection in several

HeinOnline -- 14 Colum. J. Envtl. L. 4 1989



1989] Groundwater Quality Regulation 5

state'4 courts have begun to recognize the value and necessity of
groundwater protection. Once groundwater contamination oc-
curs, pollutants may persist for many years, many decades, or
even longer, making the resource virtually unusable over periods
of time.!3 If clean-up of contaminated groundwater is possible, it
is often very difficult and very costly.!'¢ Therefore, many observ-
ers agree that the emphasis of regulations should be on the pre-
vention of groundwater contamination rather than on the
monitoring and clean-up of pollutants once contamination has
occurred.!? ‘

There is disagreement, however, both as to the best approach
to prevent contamination and as to which level or levels of gov-
ernment are best suited to carry out these tasks.!® Since there are
a number of important variables affecting which approach is best

cases. See, e.g., Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941 (1982), (holding that
groundwater is an article of commerce subject to congressional regulation and there is a
federal interest in conservation as well as in the fair allocation of groundwater); Cappaert
v. United States, 426 U.S. 128 (1976) (the United States may protect federal waters from
diversions whether the diversion is of surface or groundwater and “[g]lroundwater and
surface water are physically interrelated as integral parts of the hydrologic cycle.” (citing
C. Corker, GROUNDWATER LAw, MANAGEMENT AND ADMINISTRATION, NATIONAL WATER
CommissioN LEcal Stupy No. 6, p. xxiv (1971))).

13. See, e.g., Blodgett v. County of Santa Cruz, 698 F.2d 368 (9th Cir. 1982), (the Court
of Appeals affirmed a United States District Court opinion which upheld a ten acre mini-
mum lot size requirement in part because plaintiff’s lots were within a designated ground-
water recharge area). See also Barre Mobile Home Park v. Town of Petersham, 592 F.
Supp. 633 (D. Mass. 1984), in which the court ruled that a municipality properly prohib-
ited trailer parks from the town where it was shown, infer alia, that construction of such a
park might endanger the groundwater supply.

14. See, g, D & R Pipeline Const. Co. v. Greene County, 630 5.W.2d 236 (Mo. Ct.
App. 1982), in which the court held that “{iJn order to prevent pollution of water reser-
voirs, it is proper for zoning regulations to require larger parcels of land per residence
near those reservoirs than ordinarily required in other areas.” Jd. at 237 (citations omit-
ted). See also Moviematic Industries Corp. v. Board of County Commissioners of Metro.
Dade County, 349 So. 2d 667 (Fla. Dist. Ct. App. 1977) (court upheld rezoning from in-
dustrial to single-family residential use where objectives of county zoning included preser-
vation of an adequate drinking water supply and the area’s ecological balance).

15. EPA STRATEGY, supra note 1, at 11,

16. Wisconsin Department of Natural Resources and University of Wisconsin-Exten-
sion, supra note 2, at 26.

17. See, e.g., Tripp & Jaffe, supra note 8, at 2; EPA STRATEGY, supra note 1, at 11.

18. See, e.g., Ehrharde, Approaches to Groundwater Management at the Local Level: Trends in
Legal/ Regulatory Strategies Across the United States 89, 1984 International Symposium on Ur-
ban Hydrology, Hydraulics and Sediment Control (July 23-26, 1984) (University of Ken-
tucky, Lexington, Kentucky). Ehrhardt explains that municipalities have adopted many
different approaches to protect groundwater. He discusses the approaches taken by vari-
ous communities in several states including Massachusetts, New Jersey and Michigan.

HeinOnline -- 14 Colum. J. Envtl. L. 5 1989



6 CoLUMBIA JOURNAL OF ENVIRONMENTAL Law  [Vol. 14:1

designed to protect groundwater within a given jurisdiction,!? it
may be argued that there is no single regulatory approach that all
governments should use; regulations should ideally reflect the
hydrogeologic and land use characteristics of a given jurisdiction
and should involve a cooperative effort between federal, state,
and local governments.

The primary focus of this article is the role that local govern-
ments can play in a conjunctive state and local regulatory scheme
to protect groundwater quality. While Wisconsin statutes and
case law are used by way of illustration, the same general legal
principles will apply in most states.

II. FEDERAL AND STATE GROUNDWATER REGULATION
A. Federal Regulation

Currently, the federal government and many state and local
governments have regulations which directly or indirectly protect
groundwater quality; some activities and facilities affecting
groundwater quality are extensively regulated while others are
only partially regulated or are not regulated at all. While numer-
ous federal laws exist to deal with selected aspects of groundwater
contamination,?’® many commentators have long recognized that
these programs ‘““do not create a complete or consistent federal
approach”?2! to groundwater protection.

In an attempt to coordinate federal and state regulatory efforts,
the Environmental Protection Agency (EPA) developed a
Ground-Water Protection Strategy.?? An important aspect of the
strategy i1s the EPA’s emphasis on the role of both state and local

19. Factors that influence the choice of protection strategies include: the hydrogeologic
features of the state or lorality; existing groundwater quality; the state’s choice of a level or
degree of desired groundwater protection and the resultant policies formed; and the abil-
ity (including regulatory authority, financial resources, technical expertise, etc.) and desire
of local governments to control activities and land uses which affect groundwater quality.
See generally HENDERSON, supra note 10.

20. See supra note 10.

21. Tarlock, Prevention of Groundwater Contamination, 8 ZONING AND PLaN. Law REep. 121,
122 (May 1985). The National Groundwater Policy Forum, supra note 4, also noted in
regard to federal groundwater laws that “[b]ecause many of the laws were written at differ-
ent umes and for different purposes, they often add up to a program of groundwater pro-
tection that is neither coherent nor consistent, even if those laws are implemented to the
limits of the enacted authority.” Id. at 6-7.

22. EPA STRATEGY, supra note 1, at 4. According to the EPA, the Strategy includes four
major components that address critical needs. They are:

— Short-term build-up of institutions at the State level;
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governments in groundwater protection. The EPA stated that:
“states, with local governments, have the principal role in groundwater pro-
tection and management . . . states are best suited to undertake direct
implementation and enforcement of groundwater protection
programs.’’23

The increasing emphasis on state and local government regula-
tion of groundwater is well-placed since state and local govern-
ments are, in many respects, better suited to regulate for this
purpose than is the federal government. Fundamentally, state
and local governments are often more acutely aware of the nature
of state and local resources and the real as well as potential
threats to those resources. Because groundwater quality is, in
most areas, highly dependent upon local land use activities, local
governments can play a significant role in protecting this resource
by regulating where land use activities may be located and how
these activities may be conducted. By exercising these tradition-
ally local functions, local governments are able to reflect in their
regulations unique local characteristics which higher levels of
government are often unable to consider because of the need to
generalize regulations across greater geographic areas.

B. State Regulation: Wisconsin

The federal government’s reliance on state and local ground-
water programs is consistent with federal policy in many other
areas of pollution control:

Congress gives a federal agency the lead role in developing the
necessary scientific’ data, technical standards and regulatory
framework. Using federal grants, states are given the responsi-
bility to develop programs modeled after the federal frame-
work in order to achieve the federal standards. While the
process of assuming primacy is voluntarily entered into by the
states, the mmimum requirements that state programs must
meet are federally mandated. If a state seeks to assume pri-
macy, the responsible federal agency must ensure that the state

— Assessing the problems that may exist from unaddressed sources of contamina-
tion—in particular, leaking storage tanks, surface impoundments, and landfills;
— Issuing guidelines for EPA decisions affecting groundwater protection and
cleanup; and
— Strengthening EPA’s orgamzanon for groundwater management at the Head-
quarters and Regional levels, and strengthening EPA’s cooperation with Federal and
State agencies.

Id. at 4.
28. Id. at 21 (emphasis in original),
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program adequately reflects the minimal federal requirements.
Otherwise, the federal agency assumes implementation
responsibilities, 24

Wisconsin, like most other states, has assumed primacy over
many of the major federal environmental statutes that provide for
groundwater protection.?> Wisconsin statutes and administrative
rules dealing with groundwater quality, in general, are thus not
preempted by federal law.26

While the EPA strategy to support retention of the states’ lead
role in groundwater management and protection has been en-
dorsed by the Wisconsin Department of Natural Resources
(DNR),?7 the state agency does not agree with the EPA’s use of an
aquifer classification scheme?® as the basis for its groundwater
protection framework. “Since all of Wisconsin’s aquifers are used
for drinking water, the DNR is dissatisfied with . . . {the EPA’s]

24. HENDERSON, supra note 10, at 44-45 (citations omitted).

25. For example, Wisconsin has assumed primacy in the administration of the Safe
Drinking Water Act {see Wis. StaT. §§ 162.01 - 162.07 (1985)), the hazardous waste pro-
gram under RCRA (see Wis. StaT. §§ 144.60-144.74 (1985)) and FIFRA (see Wrs. STAT.
§8 94.67-94.71 (1985)).

26. In areas in which the state has assumed primacy over federal laws, federal “preemp-
tion” of state laws and administrative rules theoretically would not occur since the federal
government must approve state regulations before primacy is granted. In subject areas in
which the state has not assumed primacy, it is often unclear whether courts will find federal
preemption; see, e.g., Comment, Preemption Docirine in the Environmental Context: A Unified
Method of Analysis, 127 U. Pa. L. REv. 197 (1978). In either case, the question of federal
preemption is a continuing inquiry since federal and state legislatures may amend statutes
(and agencies amend administrative regulations) at any time. See, e.g., Liberty Homes, Inc.
v. Dep’t of Industry, Labor and Human Relations, 125 Wis. 2d 492, 374 N.W.2d 142 (Wis.
Ct. App. 1985) (state administrative regulation on formaldehyde in mobile homes was
valid until federal law was amended to expressly preempt non-identical state and local
standards), aff 'd on other grounds, 136 Wis. 2d 368, 401 N.w.2d 805 (1987).

Since federal preemption law is not the focus of this article, it is assumed that none of
the state or local laws discussed within this article have been preempted by current federal
law; this may, however, be a factor in assessing the validity of local groundwater protection
ordinances. See, e.g., Defendant’s Brief in Opposition to Amended Motion for Summary
Judgment at 31-48, Mortier v. Town of Casey, Washburn County, Wis. Circuit Court Case
No. 86-CV-134 (1987); see alse Plaintiff's Brief in this case.

27. “An intent by the EPA to give states the lead role in groundwater protection and
management meets with DNR endorsement.” Groundwater Report, DNR Looks at Planning
Process for State Groundwater Management (S. Buckner ed., Dec. 1984} (available from the
Wisconsin DNR, P.O. Box 7921, Madison, WI 53707).

28. The EPA classifies aquifers according to current use and value and defines three
classes of aquifers:

Class I Special Ground Waters are those that are highly vulnerable to contamination

because of the hydrological characteristics of the areas under which they occur and

that are also characterized by either of the following two factors:
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‘some groundwaters need protection, others don’t really matter’
notion . . . The DNR feels that, although the EPA classification
scheme might be applicable nationally, it 1sn’t good for Wiscon-
sin.”’2? Rather than adopt the EPA aquifer classification scheme,
the Wisconsin legislature adopted protection standards3? that ap-
ply uniformly to all groundwater within the state.3! The emphasis
of Wisconsin’s groundwater law is the establishment of a two-
tiered set of numeric standards for substances that could contami-
nate groundwater.®? These standards ‘“will become criteria for
the protection of public health and welfare, to be achieved in
groundwater regulatory programs concerning the substances for
which standards are adopted.”3 The numeric standards add a

a) Irreplaceable . . .or, -

b) Ecologically vital . . .

Class II: Current and Potential Sources of Drinking Water and Waters Having Other Benefi-
cial Uses are all other ground waters that are currently used or are potentially available
for dnnking water or other beneficial use.

Class III: Ground Waters Not Considered Potential Sources of Drinking Water and of Limited
Beneficial Use are ground waters that are heavily saline, . . . or are otherwise contami-
nated beyond levels that allow cleanup using methods reasonably employed in public
water system treatment. These ground waters also must not migrate to Class I or 1I
ground waters or have a discharge to surface water that could cause degradation.

EPA STRATEGY, supra note 1, at 5-6 (emphasis in original).

29. Groundwater Report, supra note 27, at 5.

30. Although the EPA strategy establishes guidelines (including the aquifer classifica-
tion scheme)} to be applied in all federal regulatory programs, states may develop their
own protection programs provided they are no less stringent than the federal program.
EPA STRATEGY, supra note 1, at 7.

31. The bill containing these standards, Wisconsin 1983 Assembly Bill 595, was enacted
into law on May 4, 1984 as 1983 Wisconsin Act 410. Wis. StaT. §§ 160.001 - 160.50
(1984) [hereinafter “Wisconsin’s groundwater law™]. Wisconsin’s groundwater manage-
ment program was selected for inclusion in this article because it illustrates issues involved
in intergovernmental regulation where there is a broad-ranging state regulatory program
as well as specific authorization to local governments to zone to protect groundwater and
adopt other regulations. Much of the discussion and many of the regulatory techniques
discussed herein are applicable nationwide, however.

32. The state law establishes two levels of numerical standards. *“Enforcement stan-
dards” are maximum concentrations of substances that will be allowed in groundwater.
See Wis. STAT. §§ 160.07, .09, and .13 (1987). “Preventive action limits” (PALs) are set at
a percentage of the enforcement standard. Wis. Stat. § 160.15 (1987). It is intended that
PALs will function as an early warning mechanism, alerting state agencies that low levels of
contamination exist and that some action may be necessary to prevent contaminant levels
from increasing. The PAL is 10% of the enforcement standard for substances that have
been linked to cancer or birth defects in animal tests; for substances that have other health
effects, the PAL is 20% of the enforcement standard, and for substances of *‘public welfare
concern” the PAL is 50%. Id. Enforcement standards and PALs were recently promul-
gated under Wis. Admin. Code Ch. NR 140 (1988).

33. Wis. StaT. § 160.001 (Legislative intent) (1987).
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new dimension to the state regulation of water resources which 1s
already fairly extensive.3* The law also provides for numerous
new programs; many of these are designed to fill some of the reg-
ulatory gaps that existed35 while others create new regulatory
authority.36

Significantly, the new Wisconsin groundwater law provides for
three optional programs at the local government level which ad-
dress the issues of land disposal of septage,3? county well code
ordinances,?® and zoning to encourage the protection of ground-
water.3® By providing for these local government programs, the
legislature established a de facto state/local partnership in
groundwater protection and thereby evinced an intention to allow
local governments to share the responsibility for groundwater
protection.*® An analysis of the Wisconsin approach can serve as

34. The state regulates many aspects of activities affecting surface and groundwater
quality. See, e.g., Wis. Star. ch. 144 (1987) (which provides for numerous water protection
programs).

35. For example, although the State Department of Industry, Labor and Human Rela-
tions (DILHR) regulated the storage of flammable and combustible liquids prior to the
enactment of the new groundwater law, these regulations were promulgated primarily for
the purposes of fire prevention and safety (Wis. Stat. § 101.14(1)(a) (1988)); the ground-
water law requires that DILHR also provide for the protection of the waters of the state
due to contamination by these substances (Wi1s. StaT. § 101.09(3) (1988)). Similarly, the
Department of Agriculture, Trade and Consumer Protection (DATCP) regulates the stor-
age of bulk quantities of fertilizer and pesticides (Wis. Star. § 94.645 (1987)). The De-
partment of Transportation (DOT) regulates the bulk storage of salt and other chlorides
intended for application to highways during winter months {Wis. Stat. § 85.17 (1987)).

There are also general requirements which provide that as enforcement standards and
PALs are established, state agencies must review their rules and promulgate new rules or
amend existing ones to ensure that facilities, activities, etc. regulated by the agency comply
with the groundwater protection standards found in Wis. Star. ch. 160 (Wis. StaT.
§ 160.19 (1987)).

36. The new groundwater law establishes, inter aha a program to assist with the repair
or replacement of contaminated wells (Wis. StaT. § 144.027 (1987)); a laboratory certifica-
tion program (Wis. StaT. § 144.95); and a council to coordinate state groundwater activi-
ties (Wis. Stat. § 160.50). ,

37. Wis. Stat. § 146.20(5m) (1987).

38. Id. at § 59.067(2).

39. Id at § 59.97(1) (counties); Id. at § 60. 61(2)(g) (towns); and Id. at § 62.23(7)(g)
(1988) (cities) (and villages under Wis. StaT. § 61.34 (1988)). The legislature has pro-
vided that these powers shall be liberally construed. See Wis. Stat. §§ 59.97(13),
60.61(1)(b) and 62.23(7)(a)(1988), respectively.

40. The groundwater law thus serves to clarify a state statute which appears to delegate
comprehensive power over all aspects of water protection to the state Department of Natu-
ral Resources. See Wis. Stat. § 144.025(1) and (2) (1987). Although the DNR serves as
the lead agency in water protection, other state agencies and various units of local govern-
ment also regulate to protect water quality, dispelling any notion of total DNR
preemption.
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a useful example to other states which choose to implement a sys-
tem of joint state and local legislation.

III. LocAL GOVERNMENT POWER TO ADOPT GROUNDWATER
PrOTECTION REGULATIONS

In Wisconsin, local involvement in groundwater protection is a
stated intention for some activities, but determining the specific
limits of local power over the wide variety of possible local regula-
tory activities raises a number of questions. As local governments
propose to enact ordinances dealing with groundwater quality,
they must determine whether they possess the authority to enact
regulations on a specific subject; then, they must determine
whether the state has preempted that authority. Local officials
must also consider whether the proposed ordinance meets state
and federal constitutional requirements.

Fundamentally, states possess all the powers not delegated to
the federal government by the constitution, nor prohibited by it
to the states.#! The Wisconsin legislature has delegated various
regulatory powers to its local units of government including stat-
utes dealing with groundwater quality, statutory home rule au-
thornty, and zoning and subdivision statutes. Local governments
exercise these powers via a variety of regulatory techniques to fo-
cus, for example, on the regulation of: (1) hazardous materials or
potentially contaminating activities; (2) wellhead protection areas
within the cone of depression of a municipal well or its recharge
area; (3) vulnerable areas where soils, subsoils or bedrock permit
easy access of contaminants to the groundwater; (4) aquifer
recharge areas; or (5) areas “down flow” from known or sus-
pected sources of contamination.

Land use controls such as zoning and subdivision regulations
can clearly play an important role in regulating land use to pro-
tect groundwater quality. Since these regulations deal primarily
with prospective land uses, however, it may be necessary to enact
additional special purpose ordinances which deal with existing
(and future) land uses and the specific activities connected with
them.

41. U.S. ConsT. amend. X,
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A. Counties

As unincorporated units of government, counties in Wisconsin
are considerably more limited in the range of powers they may
exercise than are cities and villages. Counties have only those
powers which are expressly conferred by statute and those which
may be clearly implied from statute.4? Although counties in Wis-
consin have been granted administrative home rule powers43 and
broadly-worded authority to provide governmental services,** it
is unlikely that either of these statutes could be used to regulate
for groundwater protection.*> The Wisconsin legislature, how-

42. Brown County v. Dep’t of Health and Social Services [DHSS], 103 Wis. 2d 37, 307
N.W.2d 247 (1981); County of Dane v. Wisconsin Dep’t of Health and Social Services, 79
Wis. 2d 323, 255 N.W.2d 539 (1977); City of Janesville v. County of Rock, 107 Wis. 2d
187, 319 N.W.2d 891 (Wis. Ct. App. 1982). The Wisconsin Constitution places the follow-
ing limits upon county powers: “[t]he legislature may confer upon the boards of supervi-
sors of the several counties of the state such powers of a local, legislative and
administrative character as they shall from time to time prescribe.” Wis. ConsT. art. 1V,
§ 22

43. Wis. Stat. § 59.025 (1987) apparently confers only administrative powers, not
broad regulatory powers. It provides that: “[e]very county may exercise any organiza-
tional or administrative power, subject only to the constitution and any enactment of the
legislature which is of statewide concern and which uniformly affects every county.” Wis.
Stat. § 59.026 (1987) provides that:

{flor the purpose of giving o counties the largest measure of self-government in
accordance with the spirit of the administrative home rule authority granted to coun-
ties in s. 59.025, it is hereby declared that this chapter shall be liberally construed in
favor of the rights, powers and privileges of counties to exercise any organizational or
administrative power. -

44. Wis. Stat. § 59.083 (1987) provides in part that:

[e]xcept as elsewhere specifically provided in these statutes, the county board of any

county is hereby vested with all powers of a local, legislative and administrative char-

acter, including without limitation because of enumeration, the subject matter of
water, sewers, streets and highways, fire, police, and health, and to carry out these
powers in districts which it may create for different purposes, or throughout the
county, and for such purposes to levy county taxes, to issue bonds, assessment certifi-
cates and improvement bonds, or any other evidence of indebtedness. The powers
hereby conferred may be exercised by the county board in any town, city or village, or
part thereof located in such county upon the request of any such town, city or village,
evidenced by a resolution adopted by a majority vote of the members-elect of its gov-
erning body, designating the particular function, duty or act, and the terms, if any,
upon which the same shall be exercised by the county board or by a similar resolution

adopted by direct legislation in the town, city or village in the manner provided in s.

9.20. :

45, Although they are of arguably limited authority (se¢e Christenson, The State Altorney
General, 1970 Wis. L. REv. 298, 326-333), several Wisconsin Attorney General opinions
have addressed the relatively limited power of counties to regulate under these statutes.
The original county home rule statute (1985 Wis. Act 29 repealed and recreated Wis.
STaT. § 59.025 and created § 59.026 (1987) (see supra note 43)) appeared to grant broad
regulatory powers but “‘a series of crippling intepretations by the Attorney General made
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ever, has delegated to county governments authority over several
optional groundwater protection programs previously noted (dis-
posal of septage, well code ordinances and zoning). Statutes
which address the power of county boards to manage the con-
“cerns of the county, preserve public peace and adopt building and
sanitary codes*® may provide additional authority to regulate
some matters affecting groundwater quality. County regulation
of zoning,*” subdivisions,*® manure storage facilities*® and nui-

the [original] statute virtually meaningless.” Hazelbaker, County Home Rule, Wis. COUNTIES
11, Feb. 1985. In this regard see, e.g., 81 Op. Wis. Att’y Gen. 68 (1979); 153 Op. Wis. Att'y
Gen. 67 (1978); 317 Op. Wis. Att’y Gen. 63 (1974). (A more detailed discussion of home
rule and its application to cities and villages is found infra beginning on p. 16.)

With regard to Wis. STAT. §59.083 (1987), the Attorney General noted that county pow-
ers are restricted because a town, city or village must request county action before such
authority is exercised. 37 Op. Wis. Att'y Gen. 608 (1948).

46. Wis. STAT. § 59.07 (1987) addresses the powers of the county board; it provides in
part that “[t]he board of each county may exercise the following powers, which shall be
broadly and liberally construed and limited only by express language. . . .”" Sections
59.07(5), (51) and (64) specify that county boards may:

(5) Have the management of the business and concerns of the county in all cases

where no other provision is made. . . .

(51) Adopt building and sanitary codes, make necessary rules and regulations in rela-

tion thereto and provide for enforcement of the codes, rules and regulations by forfei-

ture or otherwise. . . . “Sanitary code” does not include a private sewage system
ordinance adopted under § 59.065. “Building and sanitary codes” does not include

well code ordinances adopted under § 59.067.

(64) Enact ordinances to preserve the public peace and good order within the county.

Note that the legislature amended Wis. Stat. § 59.07(51) to specifically exempt private
sewage system ordinances and well code ordinances from inclusion within the definition of
a sanitary code. One implication is that ordinances regulating these matters of public
health concern were covered by the definition before the amendments. Thus, it could be
argued that county authority to adopt sanitary regulations could be used to set up a per-
mitting system to regulate potential pollution sources before groundwater contamination
occurs. Several counties have used a model ordinance (Yanggen, Jackson and Thompson,
Regulatory Approaches for Animal Waste Management Ordinances, University of Wisconsin-Exten-
sion Publication G3269 (1984)) to adopt regulations governing animal waste storage and
disposal under § 59.07(51) on the theory that improper waste management can cause
groundwater contamination and that this is a legitimate subject of a sanitary code.

Note also that all units of local government in Wisconsin have the authority to challenge
the validity of administrative rules in limited circumstances; se¢ infra note 478.

47. Counties may zone “‘to encourage the protection of groundwater resources.” Wis.
Stat. § 59.97(1) (1987). Note, however, that a county zoning ordinance applies only to
the unincorporated parts of the county and is not effective in a particular town until ap-
proved by the town board (W1s. STAT. § 59.97(5)(c) (1987)) except that county shoreland
zoning ordinances do not require town board approval. Wis. Stat. § 59.971(2)(a) (1987).

48. Wis. STaT. § 236.13 (1987) provides that approval of subdivision plats shall be
based upon, inter alia, the provisions of Wis. STAT. Ch. 236, any municipal, town or county
ordinance, and the DILHR rules relating to lot size and elevation necessary for proper
sanitary conditions in an unsewered subdivision.

49. Wisc. StaT. § 92.16 (1987).
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sances®® also provides some control over potential groundwater
contaminants. .

Despite the somewhat limited scope of their existing regulatory
authority, counties have the potental to play a key role in ground-
water protection. Although county geographic boundaries do not
necessarily coincide with aquifer or watershed boundaries, coun-
ties do cover a greater geographic area than cities, villages or
towns; county regulations may therefore reflect a more regional
assessment of needed protection measures yet still include provi-
sions which reflect the peculiar characteristics of the area.5!
Counties could, for example, be explicitly authorized to adopt
special purpose ordinances regulating well field protection, haz-
ardous materials, underground storage tanks, animal waste man-
agement and other activities and potential sources of pollution.52

50. Wis. StaT. § 823.01 (1987) provides that: *“Any person, county, city, village or town
may maintain an action to recover damages or to abate a public nuisance from which inju-
ries peculiar to the complainant are suffered, so far as necessary to protect the complain-
ant’s rights and to obtain an injunction to prevent the same.” Rock County, Wisconsin,
has adopted an ordinance defining groundwater contamination as a public nuisance. Rock
County, Wis., Traffic and General Ordinances ch. XIII (Public Health) (revised March
1987). Such a regulation can be helpful but its primary focus is on abating pollution once
it has occurred. :

51. See Groundwater Report, supra note 27, at 4-5. The DNR recognized the value of
this approach when it chose to formulate groundwater management plans at the county
level as part of its groundwater protection program.

52. Several of these topics are discussed within this article in the context of city, village
or town regulation. Note the case of Muench v. Public Service Comm’n, 261 Wis. 492, 53
N.W.2d 514, 55 N.W.2d 40 (1952), in which the court held, on rehearing, that the legisla-
ture may not completely delegate to counties control of matters which are of “paramount
statewide concern” so as to impair or destroy the public’s right to enjoy navigable waters
under the trust doctrine. The court later held Muench to its facts, however, finding that it
was a case in which “[t]he purpose of the delegation as well as the area of concern in which
it is made appear relevant and material on the issue of whether delegation of state author-
ity to local municipalities is proper or permissible.” Menzer v. Elkhart Lake, 51 Wis. 2d
70, 78, 186 N.W.2d 290, 294-95 (1971). The Menzer court held, inter alia, that a delegation
to municipalities to enact boating regulations within certain prescribed limits was valid.

Note that interestingly, the court in Menzer included the following remarks:

However, we feel compelled to alert the legislature to the fact that a sharper de-
lineation of the area the legislature intends shall be available for local regulation inso-
far as boats, lakes and related problems would be an insurance of the exact legislative
intention being carried out. While some degree of flexibility to meet changing condi-
tions is to be maintained, vagueness is no virtue when it comes to the spelling out of
areas for state and local action in a particular field. As the pressing public concern for
protecting human health, promoting public safety and preserving public resources is
predictably reflected in legislative enactments dealing with lakes, rivers and streams, it
is crystal clear that, if local units of government are to be given a share of the authority
and responsibility for dealing with the problems that arise, a more precise phrasing of
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Statutes could, in addition, provide that county regulations con-
trol in ciues, villages and towns unless these local units have
adopted more stringent regulations covering the same subject
matter.

B. Towns

Town governments in Wisconsin are subject to the same gen-
eral statutory limits on their regulatory authority as are counties;
i.e., towns have only those powers which are expressly conferred
by statute and which may be clearly imphed from statute.53 Towns
can elect to exercise village powers which allow them to exercise
the authority conferred upon cities and villages as long as there
are no limits on the town’s exercise of such powers.>* Towns with

what local government can and cannot do would avoid controversy and effectuate the

public policy of partnership between various levels of government.
Id. at 84-85, 186 N.W.2d at 298 (1971).

53. Adamczyk v. Town of Caledonia, 52 Wis. 2d 270, 190 N.W.2d 137 (1971); 66 Op.
Wis. Art’y Gen. 58 (1977). Another important limitation on town powers is the uniformity
requirement found within the Wisconsin Constitution. Wis. CoNsT. art. IV, § 28, provides
in part that “[t]he legislature shall establish but one system of town government, which
shall be as nearly uniform as practicable, . . .”

54. Wis. Star. § 60.10(2)(c) (1987) provides in part that the town meeting may
“[a]uthorize the town board to exercise powers of a village board under § 60.22(3)"; Wis.
StaT. § 60.22(3) (1987) provides that town boards with village powers ‘‘may exercise pow-
ers relating to villages and conferred on village boards under ch. 61, except those powers
which conflict with statutes relating to towns and town boards.” See, ¢.g., Boerschinger v.
Elkay Enterprises, Inc., 26 Wis. 2d 102, 133 N.W.2d 333 (1965) (dictum) in which the
Wisconsin Supreme Court found that a town with village powers could not wholly exclude
rendering plants from its borders since statutes specifically (gave this power to cities and
villages but) limited towns’ authority to do so.

It is unclear whether towns with village powers possess broad powers similar to the
statutory home rule authority granted to villages by Wis. Stat. § 61.34(1) (1987). A Wis-
‘consin Attorney General opinion states that Wis. StaT. § 60.18(12) (now Wis. StaT.
§§ 60.10(2)(c) and 60.22(3) (1987)) “would not be authority for the use of such home rule
village powers even where a town meeting had authorized the town board to exercise vil-
lage powers.” 66 Op. Wis. Aw'y Gen. 58, 59 (1977). The opinion also states that such an
exercise of “‘home rule power is inherently inconsistent with the constitutional rule requir-
ing one system of uniform town government.” /d. at 59.

Several Wisconsin judicial opinions, on the other hand, indicate that towns which have
been granted village powers (pursuant to what are now Wis. Stat. §§ 60.10(2)(c) and
60.22(3) (1987)) are authorized to exercise broad regulatory powers. See, eg., Town of
Norway v. State Board of Health, 32 Wis. 2d 362, 145 N.W.2d 790 (1966} (in dictum, the
court noted that a town with village powers had the power to ‘“‘manage and control naviga-
ble water and to act for the health, safety, welfare and convenience of the public [Wis.
Stat.] § 61.34(1).” Id. at 370, 145 N.W.2d at 794 (1966)). See also Town of Wilson v.
Kuntsmann, 7 Wis. 2d 387, 96 N.W.2d 709 (1959) (dictum) (court found that even if the
town did not have the authority to regulate trailer parks pursuant to Wis. Star. § 60.297
(1977), “we deem it clear that a village board would have had power to regulate individual
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village powers thus have substantially broader regulatory author-
ity to protect groundwater quality than towns without village
powers. Towns may, of course, use their zoning and subdivision
power to protect groundwater quality.?® Towns may also form
sanitary districts and regulate aspects of the use and/or construc-
tion of public water and sewage systems®® and private sewage sys-
tems.>” Towns also have the authority to abate a nuisance®® and
to perform other functions such as inspections of underground
storage tanks to ensure groundwater protection.5?

On the whole, however, towns do not possess a great deal of
authority to regulate for groundwater protection, particularly
when compared to counties and incorporated municipalities, i.e.
cities and villages. For example, towns in counties which have not
adopted county zoning may not adopt a town zoning ordinance
unless the town petitions the county to enact a county zoning or-
dinance and the county either refuses or fails to enact an ordi-
nance within a designated time.6°© Even if a town has village
powers it must receive county board approval to adopt or amend
a town zoning ordinance in counties with a county zoning ordi-
nance.®! The trend in Wisconsin has largely been away from
granting powers to towns and instead granting them to counties.

trailer sites under § 61.34 stats, and that the town board of the town of Wilson had ac-
quired the same power under § 60.18(12).” Id. at 392, 96 N.-W.2d at 712); and City of
Fond du Lac v. Town of Empire, 273 Wis. 333, 77 N.W.2d 699 (1956), discussed infra.

If towns with village powers have this authority, it would greatly increase the ability of
these governments to regulate for groundwater protection. For purposes of this article it
is presumed that towns with village powers possess broad regulatory authority similar to
that granted to villages by Wis. Stat. § 61.34(1) (1987) (see, e.¢., discussion of town ordi-
nance regulating pesticide application, infra part IV-B-2).

55. Wis. Star. §§ 60.61(2)(g) (1987} (zoning) and 236.10 (1987) (subdivision ap-
proval). See infra part V.

56. See Wis. STaT. §§ 60.70-60.79 (1987). Town sanitary districts may be formed by the
town board (Wis. Star. § 60.71(1) (1987)) or by citizen petition (Wis. Stat. § 60.71(2)
(1987)); the state DNR may order district formation if a public health or other threat exists
(Wis. StaT. § 60.72 (1987)), but this is uncommon. -

57. Town sanitary district commissions are authorized, inter alia, to require the installa-
tion of private sewage systems (W1s. Stat. §§ 60.77 (5)(b) and (c) (1987)) and to regulate
these systems (Wis. Start. § 145.20 (1987)). However, no town or city or village can regu-
late items covered by a county private sewage system ordinance. Wis. StaT. § 59.065(1)
(1987).

58. See supra note 50; see also Wis. Star. § 66.052 (1987).

59. Wis. Star. § 101.14(2) (1987). See infra part IV-B-1 for a more detailed discussion
of underground tank regulation. :

60. Wis. StaT. §§ 60.61(2) and (3) (1987).

61. Wis. STar. § 60.62(3) (1987).
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The new groundwater law provides, for example, that counties
have the primary responsibility to adopt ordinances regulating
the land disposal of septage®? and exclusive authority to adopt
private well codes.53 The legislature could strengthen the power
of towns to protect groundwater quality by, for example, provid-
ing that in some circumstances, towns may enact ordinances if
counties fail to do so®* or that town (and city and village) ordi-
nances preempt county regulations if the former are more strin-
gent than the latter.

C. Cities and Villages

In addition to those powers expressly granted and implied by
the legislature, Wisconsin cities and villages possess regulatory
power in the form of constitutional®® and statutory®® home rule.

62. Wis. StaT. § 146.20(5m) (1987).

63. Wis. Star. § 59.067 (1987).

64. For example, Wis. Stat. § 146.20(5bm)(b) (1987) provides in part that “‘[n]o city,
village or town may adopt or enforce a septage disposal ordinance if the county has
adopted such an ordinance.” In other words, if a county does not adopt such an ordi-
nance, other units of local government may do so.

65. Wis. Consr. art. XI, § 3(1) was adopted in 1924 and provides that:

Cities and villages organized pursuant to state law may determine their local affairs
and government, subject only to this constitution and to such enactments of the legis-
lature of statewide concern as with uniformity shall affect every city or every village.
The method of such determination shall be prescribed by the legislature.

The legislature provided that local governments must adopt a charter ordinance to in-
voke constitutional home rule powers (see Wis. Start. § 66.01 (1985)). It is important to
note that § 66.01, not the statutory home rule provisions (see infra note 66), was enacted as
a means for cities and villages to implement constitutional home rule; this issue has been a
source of confusion among Wisconsin courts. See¢ infra note 69.

66. Wis. STaT. § 62.11(5) (1987) was first adopted in 1921 and provides statutory home
rule powers to cities:

Except as elsewhere in the statutes specifically provided, the council shall have the
management and control of the city property, finances, highways, navigable waters,
and the public service, and shall have power to act for the government and good order
of the city, for its commercial benefit, and for the health, safety, and welfare of the
public, and may carry out its powers by license, regulation, suppression, borrowing of
money, tax levy, appropriation, fine, imprisonment, confiscation, and other necessary
or convenient means. The powers hereby conferred shall be in addition to all others
grants, and shall be limited only by express language.

Wis. StaT. § 61.34(1) (1987) similarly confers statutory home rule powers on villages; it
was first adopted in 1933.

General Grant. Except as otherwise provided by law, the village board shall have
the management and control of the village property, finances, highways, streets, navi-
gable waters, and the public service, and shall have power to act for the government
and good order of the village, for its commercial benefit and for the health, safety,
welfare and convenience of the public, and may carry its powers into effect by license,
regulation, suppression, borrowing, taxation, special assessment, appropriation, fine,
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Home rule power in Wisconsin is based upon the theory that
although local governments have no inherent powers,%7 cities and
villages should be permitted to regulate activities which affect the
local community as long as there is no conflict with the exercise of
state regulatory power (.., as long as the state has not preempted
local regulation).68

It 1s important to note that only statutory and not constitutional
home rule is applicable to this discussion. Constitutional home
rule was enacted in part to enable local governments to deter-
mine their local affairs (subject to uniform enactments of the leg-
islature) by electing not to be bound by state legislation. The
authors do not suggest that cities and villages elect not to be
bound by state groundwater laws nor do we suggest that ground-
water protection is of local concern only.6® Rather, we advocate

imprisonment, and other necessary or convenient means. The powers hereby con-

ferred shall be in addition to all other grants and shall be limited only by express

language.
Wis. STaT. § 61.34(5) (1987) provides that village statutory home rule power shall be lib-
erally interpreted. A similar proviston is found in Wis. StaT. § 62.04 (1987) and applies to
city statutory home rule. The Wisconsin Supreme Court in Wisconsin’s Environmental
Decade, Inc. v. Dep’t of Natural Resources, 85 Wis. 2d 518, 271 N.W.2d 69 (1978) noted
that the revision of statutes in Wisconsin Annotations {1950) concisely summarized the
effect of § 62.11(5):

Prior to the enactment of the this section by ch.242, Laws 1921 (revision of City Char-

ter Law) cities possessed specific powers. Their powers were limited to those ex-

pressed in the statutes and those necessarily implied by the expressed powers. All
other powers were regarded as having been denied. That rule changed by said chap-
ter. Since then cities possess all powers not denied them by the statutes or constitu-
tion. Instead of the powers being specified, as formerly, the limitations are now
enumerated.
Decade at 532-533, 271 N.-W.2d at 75-76 (1978), See also Hack v. City of Mineral Point, 203
Wis. 215, 235 N.W. 82 (1931).

67. ““[A]lthough some state courts have held that municipalities have inherent powers to
govern, this view has been expressly repudiated in Wisconsin.”” Solheim, Conflicts Between
State Statute and Local Ordinance in Wisconsin, 1975 Wis. L. REv. 840, 841 (citing Van Gilder
v. City of Madison, 222 Wis. 58, 59, 268 N.W. 108, 109 (1936)).

68. See generally, e.g., 5 McQuiLLIN, MuNiciPaL CorPoRATIONS § 15.20 (3rd Ed. 1981);
see, e.g., the discussion of state preemption of local zoning ordinances beginning infra part
1v.

69. The court in Wisconsin's Environmental Decade, Inc. v. Dep’t of Natural Resources,
85 Wis. 2d. 518, 271 N.W.2d 69 (1978), dealt with the applicability of the two home rule
provisions to city regulation of its surface waters and determined that stawatory (rather
than constitutional) home rule was applicable in that case:.

Initially, it might be useful to point out what is not involved in this case. It does not
involve the home-rule amendment to the constitution, § 3, art. XI, Wis. Const. This
amendment empowers municipalities to determine their “local affairs...subject only to
this constitution and to such enactments of the legislature of state-wide concern....”
“Local affairs” has been construed to include matters which primarily affect the peo-

HeinOnline -- 14 Colum. J. Envtl. L. 18 1989



1989] Groundwater Quality Regulation 19

that cities and villages use their broad statutory home rule power
to supplement state statutes and administrative rules where nec-
essary to protect groundwater quality. Home rule provisions vary
widely from state to state, as does judicial interpretation of the
extent of these powers.’® Statutory home rule can be an impor-
tant source of local regulatory authority. The analysis of Wiscon-
sin’s statutory home rule?! and state preemption law is presented
as an example of the type of evaluation that can be undertaken for
other states.

IV. StATE PREEMPTION OF LocAL ORDINANCES DESIGNED TO
PROTECT GROUNDWATER QUALITY IN WISCONSIN

A. The Wisconsin Preemption Test

Determination of whether the state preempts local ground-
water regulations enacted under statutory home rule authority in-
volves the basic issue of the appropriate division of power
between various levels of government.72 It 1s often difficult to

ple of the locality, in contrast to matters of “statewide concern” which affect all the

people of the state. Muench v. Public Service Comm., 261 Wis. 492, 53 N.w.2d 514,

55 N.W.2d 40 (1952); Van Gilder v. Madison, 222 Wis. 58, 268 N.W. 108 (1936).

While there exist situations where classification according to the above criteria might

prove difficult, this case is not such a one. The quality of the waters of Lakes Mendota

and Monona has a clear non-local impact and is emphaticaily a matter of state-unde concern.

Whatever authority the City of Madison may exercise regarding the chemical ireat-

ment of noxious weeds on Madison lakes, it is not constitutional in nawure. [t must,

therefore, depend on a legislative grant of power. Appellant city does not contest
this. '
1d. at 530-531, 271 N.W.2d at 74-5 (emphasis supplied).

Similarly, groundwater regulation is a matter of statewide concern and must be regu-
lated pursuant to statutory rather than constitutional home rule.

70. See 3 ANDERSON, AMERICAN Law oF ZoNING, §§ 2.16, 2.17 (1986); See alse Sandalow,
The Limits of Municipal Power Under Home Rule: A Role for the Courts, 48 MinN. L. REv. 643
(1964). :

71. Unless otherwise noted, reference to “home rule” will hereinafter be to statutory
home rule.

72. Solheim, supra note 67, at 840, points out that:

[t]he division of power between different levels of government makes possible the

realization of certain basic values of a democratic state. Exercise of governmental

power over people by two different levels of government, however, raises questions of
how the power should be divided and whether a particular level is acting within its
power. These questions as between the federal and state governments are dealt with
by the United States Constitution, the cases interpreting it, and, to some degree, many
federal statutes and much administrative law. As between state and local governments
the division of power is controlled only by the state constitution, state statutes, state
administrative law, and the courts’ construction of these. .
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determine whether the state has preempted a local ordinance
since home rule provisions are often broadly worded. In addi-
tion, holdings in preemption cases are highly dependent upon the
particular subject and the facts involved in each case. Whether
state preemption exists is also an ongoing inquiry since the state
legislature may preempt local ordinances at any time, whether en-
acted under the statutory home rule power?® or other statutory
authority.74

The Wisconsin Supreme Court has enunciated a test to be used
to determine whether a preemption challenge to an ordinance
adopted pursuant to statutory home rule might be sustained. The
court will examine:

(1) whether the legislature has expressly withdrawn the power
of municipalities to act; '

(2) whether the ordinance logically conflicts with the state
legislation; _

(3) whether the ordinance defeats the purpose of the state leg-
1slation; or

(4) whether the ordinance goes against the spirit of the state
legislation.”?

Since the relationship between state and local powers varies
widely by subject area, courts in Wisconsin have considered many
different factors in applying the four-part preemption test. For
example, courts have examined both statutes and administrative
rules’® to determine if there is preemption through an express

73. Id., at B48.

74. See, e.g., a discussion of local zoning power and state preemption beginning infra
part V.

75. Anchor Savings & Loan Assoc. v. Equal Oppor. Comm’n, City of Madison, 120 Wis.
2d 391, 397, 355 N.W.2d 234, 238 (1984) (citing Wis. Stat. § 62.11(5) (1983); Fox v. City
of Racine, 225 Wis, 542, 546-47, 275 N.W. 513, 515 (1937); State ex rel. Michalek v.
LeGrand, 77 Wis. 2d 520, 530, 253 N.W.2d 505, 508-09 (1977); and Solheim, supra note
67). See also Wisconsin Ass’'n of Food Dealers v. City of Madison, 97 Wis. 2d 426, 432-33,
293 N.W.2d 540, 544 (1980).

76. Administrative agencies may specify the scope of local regulatory power as long as
the exercise of agency power is within statutory limits; as creatures of the legislature, agen-
cies have only those powers expressly conferred or necessarily implied from the statutory
provisions under which they operate. Wis. Start. § 227.11(2) (1987). Administrative rules
are extensively reviewed before they are promulgated and may be amended to reflect
changes in statutory and case law (see infra for an overview of this process).

Courts in numerous Wisconsin cases have examined administrative rules to help deter-
mine whether state preemption exists. Se, eg., Anchor Savings, 120 Wis. 2d 391, 355
N.W.2d 234; Hartford Union High School v. City of Hartford, 51 Wis. 2d 591, 187 N.W.2d
849 (1971); Caeredes v. City of Platteville, 213 Wis. 344, 251 N.W. 245 (1933) sub nom.
Olson v. City of Platteville; Konkel v. Town of Raymond, 101 Wis. 2d 704, 305 N.w.2d
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withdrawal of local power. Courts have also looked at statutes
and rules to determine whether local regulatory power has been
limited in some way and how these himiting statements should be
interpreted and applied.””

Applying the second preemption test, whether the ordinance
and state legislation logically conflict, is sometimes a difficult task.
Wisconsin courts have examined, among other factors, whether
the statutes, administrative rules and ordinance can coexist;78
whether the ordinance forbids what the legislature has licensed or
whether it authorizes what the legislature has expressly forbid-
den;?® and whether the ordinance “goes farther in its prohibi-
tion,—but not counter to the prohibition under the statute.”’80

In applying the tests of whether a local ordinance defeats the
purpose or goes against the spirit of state legislation,?! courts
have considered, among other factors, whether the legislature ex-
pressly provided for or otherwise manifested an intent to estab-

190 (Wis. Ct. App. 1981)); Volunteers of America Care Facilities v. Village of Brown Deer,
97 Wis. 2d 619, 294 N.W.2d 44 (Wis. Ct. App. 1980).

Note that cities, villages, towns and counties, while also ‘“‘creatures” of the legislature,
may nonetheless challenge the validity of administrative rules under some circumstances.
See infra note 478 and accompanying text.

77. See, e.g., Menzer v. Village of Elkhart Lake, 51 Wis. 2d 70, 186 N.w.2d 290 (1971)
{local ordinance which prohibited power boats on a lake on certain Sundays upheld); see
also State v. Village of Lake Delton, 93 Wis. 2d 78, 286 N.W.2d 622 (Wis. Ct. App. 1979)
{court upheld an ordinance which provided for the exclusive use of a section of a lake by
walter exhibition licensees). These cases dealt with Wis. Star. § 30.77 (1969) and (1977),
respectively, which placed limitations on municipal power tc enact boating regulations
(the law was amended by ch. 203, Laws of 1973).

78. See, e.g., City of Madison v. Schultz, 98 Wis. 2d 188, 295 N.W.2d 798 (Wis. Ct. App.
1980) (since ordinance regulating massage parlors extended but did not contradict the
criminal code provisions, the ordinance and statutes could effectively coexist). See alse Fox
v. City of Racine, 225 Wis. 542, 275 N.W. at 513 (1937), and McQUILLIN, supra note 68 at
§ 15.20.

79. See, e.g., Fox v. City of Racine, 225 Wis. 542, 275 N.W. 513 (1937) (court held that
an ordinance prohibiting all endurance contests was not void as prohibiting what the legis-
lature had licensed since the statute merely indicated a tolerance for some types of con-
tests; in addition, local regulatory power had not been expressly withdrawn as required by
Wis. StaT. § 62.11(5) (1935)). But see Wisconsin's Environmental Decade, 85 Wis. 2d 518,
271 N.W. 2d 69 (1978) (court held void an ordinance which prohibited all chemical weed
treatment of city lakes since the state, through delegation of power to the DNR, expressly
provided for the treatments). (See infra for further discussion of this case).

80. Fox, 225 Wis. at 546, 275 N.W. at 515. See, e.g., Schultz, 98 Wis. 2d 188.

81. Since these tests are similar in content, they are often considered together. See,e.g.,
Fox, 225 Wis. at 545, 275 N.W. at 514 and the discussion within Solheim, supra note 67, at
848.
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lish a uniform state rule.82 The breadth of the state’s regulatory
scheme has also been considered, but Wisconsin courts have
rarely found preemption based upon a relatively comprehensive
state regulatory scheme alone.8® Courts have also concluded in
some cases that the legislature did not intend to preclude all local
regulation where statutes and/or state administrative codes (in
accord with statutory provisions) provided for local government
participation in regulation.84

The wide variety of factors considered by Wisconsin courts
makes it difficult to determine whether preemption has occurred
and the extent of such preemption from simply reading the par-
ticular ordinance(s), statute(s) and administrative rule(s) in-

82. See, e.g., Volunteers of America Care Facilities v. Village of Brown Deer, 97 Wis. 2d
619, 294 N.W. 2d 44 (Wis. Ct. App. 1980), in which the court ruled that village ordinances
requiring, inter alia, local registration of nursing homes were “in direct conflict with the
comprehensive regulatory authority given DHSS to provide uniform statewide licensing,
inspection and regulation of commuhnity-based nursing homes.” Id. at 625, 294 N.W.2d at
47. Wis. StaT. § 50.02(1) (1987 & Supp. 1988) expressly provided that DHSS had the
“authority to provide uniform, statewide” standards. Compare Konkel v. Town of Ray-
mond, 101 Wis. 2d 704, 305 N.W. 2d 190 (Wis. Ct. App. 1981) where the court ruled that
although statutes required DILHR to publish uniform statewide rules governing plumbing
and private sewage systems, statutes also provided that these standards ‘“‘shall be uniform
and of state-wide concern so far as practicable” (W1s. Stat. § 145.02(2) (1979) (emphasis
added)). The court ruled that by including the “so far as practicable” language, the legis-
lature recognized that complete statewide *‘uniformity is neither envisioned nor practical”
and that a town ordinance prohibiting the use of holding tanks for sewage disposal was
therefore valid. /d. at 708, 305 N.W.2d at 192. Wisconsin administrative regulations and
policy supported this conclusion. Id. at 709-710, 305 N.W.2d at 192-195.

83. The Wisconsin Court of Appeals ruled that a city did not have the statutory home
rule authority to condition the issuance of a liquor license upon the payment of the licen-
see’s state and federal taxes because “‘[tlhe legislature has enacted a comprehensive
scheme for the levy assessment and collection of taxes.” Tavern League of Wisconsin v.
City of Madison, 131 Wis. 2d 477, 484, 389 N.W.2d 54, 56 (Ct.. App. 1986) (citations
omitted). More often, Wisconsin courts have relied on several different factors to deter-
mine that preemption exists. See, e.g., Anchor Savings & Loan Ass'n v. Equal Opportuni-
ties Commn, 120 Wis. 2d 391, 3556 N.W. 2d 234 (1984), (the court ruled that the city
ordinance was both contrary to the spirit of the state statutes (i.e., to regulate all aspects of
savings and loans) and conflicted with the state’s requirements for loan qualification);
Vanderwerker v. City of Superior, 179 Wis. 638, 192 N.W. 60 (1923) (state’s comprehen-
sive regulation of jitneys preempted local regulation; also, local ordinance and statutes
conflicted and could not coexist). Gf. City of Madison v. Schuliz, 98 Wis. 2d 188, 295
N.W.2d 798 (Wis. Ct. App. 1980) (“[t}he fact that the state has enacted comprehensive
legislation governing...[a certain subject] does not mean that municipalities cannot adopt
ordinances in the same area which go farther in prohibition.” Id. at 201, 295 N.W.2d at
804.)

84. See, e.g., Hartford Union High School v. City of Hartford, 51 Wis. 2d 591, 187 N.W.
2d 849 (1971} and Caeredes v. City of Platteville, 213 Wis. 344, 251 N.W. 245 (1933), sub
nom. Olsen v. City of Platteville.
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volved. There are exceptions, of course, such as where the
legislature clearly withdraws the regulatory power of a local gov-
ernment unit or the local ordinance is clearly incompatible with
state law. ‘

Regarding groundwater quality, it is clear that the state legisla-
ture did not intend to have the state preempt all local regulation
of activities affecting groundwater quality since it expressly pro-
vided for several regulatory programs at the local level®? and it
did not expressly withdraw all additional regulatory powers.
Before local governments enact ordinances regulating ground-
water quality, however, it is important to determine whether the
state has preempted the proposed ordinance in whole or part.
The preemption analyses which follow illustrate the legal issues
involved in typical groundwater protection ordinances. The anal-
yses discuss the groundwater problems addressed by the local or-
dinance, the provisions of the ordinance, and the relationship
between the exercise of power by the state and local government
over the subject matter addressed by the ordinance.

B. The Relationship Between State and Local Power to Protect
Groundwater Quabty

1. Underground Flammable and Combustible Liquid
Storage Tanks

The first hypothetical ordinance deals with the relationship be-
tween state and local regulation of the underground storage of
flammable and combustible liquids,3¢ a potential threat to
groundwater quality in many states. A city may find, for example,
that there are a number of older gasoline storage tanks located
upgradient from the wells which supply the city’s drinking water.
Because older tanks located in the corrosive and highly permea-
ble soils of the city are more likely to fail with attendant rapid
movement of contaminants to municipal and private wells,37 the

85. See supra notes 37-39 and accompanying text.

86. See DraFT Wis. ApmiIN. Cope § ILHR 10.01(22) and 10.01(10) {June, 1987), respec-
tively, for definitions of “‘flammable”” and *“‘combustible” liquids. Note that the draft rule
also pertains to large aboveground tanks with a capacity of greater than 5000 gallons (see
DrAFT Wis. ApMiN. Cope § ILHR 10.74 (June, 1987)). Although the emphasis of this
subsection is on the regulation of underground tanks, the reader should be aware that
aboveground tanks also present a threat to groundwater contamination.

87. Leaking underground tanks are one of the most common sources of groundwater
contamination dealt with by the Wisconsin Department of Natural Resources. T. BER-
GAMINI, CONTROL OF UNDERGROUND PETROLEUM STORAGE SysTEMs Leaks 1 (Draft, Nov.
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council decides that proposed state regulations represent inade-
quate means of well protection. The city therefore enacts an ordi-
nance pursuant to its statutory home rule power®® requiring that
all existing underground tanks be inspected annually for tank in-
tegrity rather than every five years as required for most tanks by
proposed DILHR regulations.®® The local ordinance requires
that technical standards for tank integrity be the same as those
specified by the state.®® Tank owners may avoid annual inspec-
tion only if the owner can prove that the tank 1) is less than ten
years old; 2) met state standards when installed; and 3) does not
currently leak. The ordinance requires tank removal if an owner
_refuses to submit qualifying tanks to inspection.

In Wisconsin, the Department of Industry, Labor and Human
Relations (DILHR) is the agency primarily responsible for regu-
lation of the underground storage of flammable and combustible
liquids.®! Prior to the enactment of the groundwater law, DILHR
regulated these tanks primarily for the purpose of fire preven-
tion.%2 The groundwater law added to DILHR'’s responsibilities
the protection of groundwater quality;?3 it required, inter alia, that
DILHR promulgate rules for the construction, maintenance and

1985} (available from the Wis. Dep’t of Natural Resources, P.O. Box 7921, Madison, WI
53707). Many of the existing underground tanks in Wisconsin (as well as other states)
were installed in the 1950’s and 1960’s and most were constructed of steel unprotected or
poorly protected against corrosion; while unprotected tanks may last for 20 or more years
without leaking when in soils of low corrosivity, “[m]ost of Wisconsin’s soils...are moder-
ately or highly corrosive. In corrosive soils, failure [of tank integrity] from external corro-
sion can occur in as little as seven years and a tank over 15 years old can be described as a
‘senior citizen.”” Id. at 14-15.

88. See supra note 66.

89. DrarT Wis. ApMIN. CopE § ILHR 10.18(2)(b) (June, 1987) provides that existing
tanks be inspected “periodically,” noting that inspections at public buildings and places of
employment shall be part of the fire prevention inspections mandated under Wis. Star.
§ 101.14 (1985) (i.e., every six months) but that all other tanks shall be inspected at least
once every five years.

90. Id., at §§ ILHR 10.25-10.27.

91. Wis. StaT. ch. 101 (1987) (discussed in more detail within this section). The DNR
and the Department of Administration, Division of Emergency Government, also play a
part in the regulation of underground tanks but their roles are largely limited to respond-
ing to spills and leaks. See Wis. STAT. ch. 144 and ch. 166 (1987}, respectively. Bergamini
notes that the DNR may also have authority under Wis. StaT. § 144.76 (1987) to regulate
tanks to prevent contamination, but this power is as yet untested. BERGAMINI, supra note
87, at 35. (The DNR also regulates the underground storage of hazardous wastes. See
Chapter NR 181 (1985).)

92. Wis. Star. § 101.02 (1987).

93. The groundwater law requires all state agencies to regulate activities to protect
groundwater quality. Wis. StaT. § 160.19 (1987).
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abandonment of underground tanks®* and that DILHR conduct
an inventory of unused underground petroleum product storage
tanks.%5

The draft DILHR rule designed to implement these programs
requires, tnter alia, that tank owners obtain a permit for existing®6
and new and replacement?’” underground tanks (and some
aboveground tanks)?® and that they use a release detection sys-
tem.?2 No later than 20 years after the rule becomes effective all
existing tank systems must comply with the requirements for new
tank systems, have a field-installed cathodic protection system, or

94, Wis. StaT. § 101.09(3) (1987) provides in part that:

[tlhe department shall promulgate by rule construction, maintenance and abandon-
ment standards applicable to tanks for the storage, handling or use of flammable and
combustible liquids, and to the property and facilities where the tanks are located, for
the purpose of protecting the waters of the state from harm due to contamination by
flammable and combustible liquids. The rule shall comply with ch. 160. The rule may
include different standards for new and existing tanks, but all standards shall provide
substanually similar protection for the waters of the state. The rule shall include
maintenance requirements related to the detection and prevention of leaks.

Existing and proposed state regulation of underground tanks reflect recent amendments
to RCRA. See supra note 10. These amendments provide the EPA with, inter alia, expanded
authority to regulate the underground storage of petroleum and other ‘“‘regulated sub-
stances” (as defined in section 9601 (14) of CERCLA (see supra note 10)) with the exclusion
of hazardous wastes already regulated under subchapter III of sub-chapter IX (42 U.S.C.
§ 6991 (2) (1982 & Supp. IV 1986). Under the RCRA amendments, states may choose to
administer the program using federal standards (or their own standards, as long as they
are no less stringent than federal standards). Now that final federal standards have been
established (Underground Storage Tanks, Final Rules, 53 Fed. Reg. 37,082 (1988) (to be
codified at 40 C.F.R. §§ 280-81)). Wisconsin officials plan to modify existing administra-
tive rules and apply for authorization to administer this program.

In the meantime, the EPA’s draft standards for underground tanks (se¢ Underground
Storage Tanks; Proposed Rules, 52 Fed. Reg. 74,12262 (1987) (to be codified in 40 C.F.R.
secs. 280 and 281)) have been incorporated into the draft ILHR code. As EPA standards
are finalized the Wisconsin code may require amendment to reflect the final EPA stan-
dards. Several Wisconsin legislators have stressed, however, that it is more important to
enact a rule and begin more stringent regulation of tanks now and then wait until promul-
gation of final EPA standards (possibly not until 1988 or 1989, or later).

95, See Wis. StaT. § 101.142 (1988). Proposed administrative rules implementing this
section require registration of existing, new and replacement storage tanks, and aban-
doned or removed tanks. See DRaFT Wis. Apmin. Cope §§ ILHR 10.13 -10.15 (June,
1987).

96. See DRAFT Wis, ApMiIN, Cope § ILHR 10.17 (June, 1987).

97. Id., at § ILHR 10.16 (June, 1987).

98. See supra notes 86, 94.

99, See DRAFT Wis. ADMIN, Cope §§ ILHR 10.59 - 10.62 (June, 1987).
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permanently close.!90 State statutes and rules provide for local
aid in inspecting and permitting some underground tanks.!0!

DILHR regulations thus require, infer alia, that owners of un-
derground tanks register their tanks and follow specified proce-
“dures to help ensure that the tanks present neither a fire hazard
nor a threat to the maintenance of groundwater quality. The hy-
pothetical city ordinance requires that tank owners apply the
same technical standards used by the state to regulate under-
ground tanks, but provides that for some tanks integrity testing
be conducted more frequently than the state requires. Since both
the state and the city regulate tank integrity testing, the issue
therefore becomes whether or not the state has preempted the
stricter city ordinance.

Applying the first element of the Wisconsin four part preemp-
tion test,'%? one sees that the state has not expressly withdrawn
the power of cities to enact regulations dealing with underground
tank storage. In fact, the draft DILHR rule provides that *“[t]his
chapter may not limit the power of cities, villages and towns to
make, or enforce, additional or more stringent regulations, pro-
vided the regulations do not conflict with the chapter, or with any
other rule of the department, or law.”” 103

Applying the second prong of the preemption test, there ap-
pears to be no logical conflict between the ordinance and state
law. Significantly, more stringent regulations are expressly pro-

100. /4., at § ILHR 10.52 (June, 1987).

101. Wis. StarT. § 101.14(2) (1987) provides that local fire department chiefs are consti-
tuted DILHR deputies and they (or their designees) are required to inspect all buildings
and facilities for fire prevention purposes. The draft DILHR rule on underground tanks
provides that these officials may elect to administer and enforce the groundwater protec-
tion-related provisions for underground tanks which have a capacity of less than 1000
gallons. DRAFT Wis. ApDMIN. CopE § ILHR 10.10 (June, 1987). Where local officials elect
not to administer these provisions, approval shall be obtained from DILHR. Id. (Previous
DILHR rules provided for local oversight of tanks with a capacity of less than 5000 gallons.
Wis. AbpMIN. CobE § IND 8.114(2) (1985).).

102. See supra part IV-A and accompanying notes.

103. Drarr Wis. Apmin. Cope § ILHR 10.10(5) (June, 1987). The significance of this
provision is discussed infra. A related provision is also included in the draft DILHR rule as
“special note #3:” “[a]pproval of plans as to compliance with the requirements of this
chapter covers only the department administrative rules, and flammable and combustible
liquid facilities and structures may be subject to compliance with additional requirements
in applicable building codes, local zoning and similar ordinances.”” A similar provision is
included in the existing DILHR rule on underground tanks. Sez Wis. ApMIN. CopE § IND
8.11(5) (1985).
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vided for in the draft DILHR section on local powers.!%* In addi-
tion, the ordinance and state regulations can coexist;!°5 the
proposed ordinance simply calls for more frequent inspections
than does the draft administrative rule. The Wisconsin Supreme
Court has long held that “city ordinances may go more into detail
and may include severer regulations, when reasonably necessary,
than those of the state code.”19¢ “The city does not attempt to
authorize by this ordinance what the legislature has forbidden;
nor does it forbid what the legislature has expressly licensed, au-
thorized or required.”’'97 A court 1s thus unlikely to find that such
an ordinance logically conflicts with state regulations.

The final components of the preemption analysis involve a de-
termination of whether the ordinance defeats the purpose or
spirit of the state legislation. The existence of the DILHR draft
provision on local regulatory powers aids in making this determi-
nation since the Wisconsin Supreme Court has decided two pre-
emption cases involving similar administrative rule provisions.
These cases shed some light on how administrative rule provi-
sions affect a court’s assessment of the purpose and spirit of state
regulations and are thus useful in assessing whether the state in-
tended to preempt the hypothetical ordinance discussed herein.

The Wisconsin Supreme Court dealt with a provision which was
almost identical to the provision contained in the DILHR draft
code on underground tanks in Caeredes v. City of Platteville.'°8 This
case dealt with the validity of a city building code which required
both new and existing theaters to conform to the fire protection
standards contained in the state building code; the state code re-
quired only new buildings to comply with its regulations.!®® The
city possessed the power to regulate such matters pursuant to
Wisconsin Statute section 62.11(5), the court found,!!® and the
state building code itself provided for stricter local regulations in

104. Id

105. See supra note 78 and accompanying text.

106. Caeredes v. City of Platteville, 213 Wis. at 350, 251 N.W. at 248 (1933). This case
is discussed infra notes 108-113 and accompanying text. See alse City of Milwaukee v. Pis-
cuine, 18 Wis. 2d 599, 119 N.W.2d 442 (1963).

107. Fox v. City of Racine, 225 Wis. at 546, 275 N.W. at 515 (1937).

108. 213 Wis. 344, 251 N.W, 245 (1933).

109. Id. at 349, 251 N.W. at 248 (1933). The plaintff had complied with state regula-
tions pertaining to existing buildings and had obtained a state permit for the operation of
his theater. Id. at 349, 251 N.W. at 247-48.

110. id.
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Order No. 5004: “[t]lis code shall not limit the power of cities,
villages, and towns to make or enforce additional or more strin-
gent regulations, provided the same do not conflict with this code
or with any order of the Industrial Commission.”!!!

The Caeredes court found that although the city had increased
the requirements of the state code, the local ordinance had “‘in no
sense of the word run counter to the state requirements. The city
moved farther in the same direction the commission did; it has
gone farther but not counter to the building code.”!!'2 While the
court did not specifically address the question of whether the city
ordinance defeated the purpose or spirit of the state legislation
on building codes, it did find that “[t]here i1s no conflict between
any of the ‘general orders’ or requirements of the building code
and the ordinances in question. City ordinances go more into de-
tail and may include severer [sic] regulations, when reasonably
necessary, than those of the state code.””''3 The language of the
administrative code provision authorizing cities to make and en-
force additional or more stringent regulations and the fact that
the city ordinance did not conflict with the state code apparently
persuaded the court that there was no state preemption. The or-
dinance was upheld.

Similarly, the case of Hariford Union High School v. City of Hart-
ford !4 presented the issue of whether the construction of an addi-
tion to a public high school by a school district was subject to the
provisions of a municipal building code despite relatively exten-
sive state regulation of the subject. The court rejected the theory
of sovereign immunity as a bar to the application of municipal
codes to the school district and relied instead on-a test of whether
the state had preempted local regulation of the subject matter.!!>
The court adopted a somewhat different framework for its pre-
emption analysis, finding that:

consideration must be given to the nature of the educational
mandate, the structure of the governmental arm empowered to
carry out the mandate, the specific legislation delegating the
responsibility for school construction to the state agency, and

111. /d-at 350, 251 N.W. at 248.

112. Id., (citing 3 McQuiLLIN, MuN. Corp. § 894).
113, Id. at 350, 251 N.W. at 248.

114. 51 Wis. 2d 591, 187 N.W.2d 849 (1971).
115. Id. at 593, 187 N.W.2d at 850.
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the nature and comprehensiveness of the legislation regulating
the construction of public school buildings.!16

The court noted that while the state superintendent of schools
. is authorized to establish standards providing for healthful, safe
school facilities and school districts have been delegated authority
over site selection and management of schools, “this delegation is
hardly a pre-emption in the area of school construction.”!!? Sim-
ilarly, the court found, although state statutes provide for DILHR |
review of plans for public buildings,!!8 “this legislation does not
purport to be exclusive”!!® since statutes also provide that
DILHR shall accept review of plans and building inspections by
local officials in some circumstances. The court stressed that the
~ administrative codes were promulgated as minimum standards of
performance!2° and that the code ‘‘[e]xpressly does not attempt
to pre-empt the field””;'2! DILHR administrative rules provided
that ““[t]his code shall not limit the power of cities, villages, and
towns to make, or enforce, additional or more stringent regula-
tions, provided the same do not conflict with this code or with any
other rule of the department of industry, labor and human
relations.”’ 122

The court in Hartford concluded that despite the existence of
extensive statutes and administrative codes on school construc-
tion and school district regulation in general, the statutes provid-
ing a local role in inspections and plan certification and the
administrative code section providing for additional local regula-
tion evinced a lack of intent on the part of the legislature to pre-
empt local regulation of school construction.!?? The holdings in
the Caeredes and Hartford cases thus indicate that the existence of
administrative agency provisions granting iocal government regu-
latory powers suggest a definite lack of intent on the part of the
legislature and the agencies involved to preempt local regulation
even in subject areas where state regulations are quite
comprehensive. '

116. Id. at 595, 187 N.W.2d at 851.

117. Id. at 597, 187 N.W.2d at 852.

118. Wis. Star. § 101.101 (1969).

119. Hartford at 597, 187 N.W.2d at 852 (1971).
120. Id. at 598, 187 N.W.2d at 852.

121. Id.

122. Wrs. Apmin. Cope § IND 50.04 (1969).
123. Hariford at 598, 187 N.W.2d at 852.
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Looking specifically at the regulation of underground tanks, it
is therefore unlikely that the hypothetical local ordinance would
be preempted due to conflict with either the purpose or spirit of
state law.12¢ The draft DILHR provision on local powers is very
similar to the DILHR provisions involved in the Caeredes and Hart-
ford cases; if the draft code is promulgated with this provision in-
tact, it will effectively indicate that the spirit of state law may be
characterized in part as regulation of underground tanks through
concurrent state/local jurisdiction. The state’s current reliance
on local officials for tank permitting and inspection!2> supports
this conclusion. In addition, the city ordinance regulates tank in-
tegrity testing for the same purpose the state does:!26 protection
of ground (and surface) water quality. There would, therefore, be
no conflict with either the purpose or spirit of state law.

Where the legislature and administrative agencies include pro-
visions granting some measure of local regulatory power, it is
clear that there is no withdrawal of all local regulatory power and
that the enactment of local ordinances is not contrary to the spirit
or purpose of state law per se. Whether a specific ordinance 1s in-
compatible with state regulations due to logical conflict or incom-
patibility with the purpose or spirit of state law must, however, be
determined on a case-by-case basis.

2. Pesticides

A second municipal ordinance which might be enacted in Wis-
consin to protect groundwater quality involves regulation of the
application of pesticides. Suppose, for example, that a town with

124. Note that the spirit of state legislation may be characterized in many different ways,
as can the purpose of a law. It may be argued that for this reason, the third and fourth
preemption tests vest too much discretion in the courts in deciding preemption cases. (But
see Sandalow, supra note 70, Solheim noted that preemption due to a conflict with the
purpose or spirit of a law “‘would seem to be unlikely to occur in Wisconsin since the
legislature’s broad grant of power to the municipalities can be ‘limited only by express
language.””” Solheim, supra note 67, at note 46. Subsequent to Solheim’s article, however,
Wisconsin courts have relied on this criteria at least in part to find state preemption of
local ordinances in the absence of express language denying local power. See, e.g., Anchor
Savings, 120 Wis. 2d. at 397, 355 N.W.2d at 238,

125. See supra note 101 and accompanying text.

126. Where a local government regulates for the same purpose as the state, there is
obviously little question of conflict with the purpose of state law. Note that local govern-
ments need not enact ordinances for the same purpose as state law as long as the effect of
the ordinance is not contrary to the purpose of state law. Accord, Highway 100 Auto
Wreckers v. City of West Allis, 6 Wis. 2d 637, 96 N.W .2d 85 (1958), reh g denied, 6 Wis. 2d
651a, 97 N.W.2d 423 (1959).
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village powers!?7 passes an ordinance prohibiting the application
of all pesticides on areas in excess of 20,000 square feet, effec-
tively precluding use for commercial agriculture. This ordinance
reflects the results of studies which indicate that there is a high
potential for groundwater contamination by the widespread use
of pesticides in areas which, like the town, are characterized by
highly permeable, sandy soils upon which extensive agriculture is
practiced.

Neither Wisconsin statutes nor administrative rules contain
provisions expressly granting or limiting local governmental au-
thority to regulate pesticides. The statutory language relating to
state regulation of the storage, application, sale and other aspects
of pesticide use is, however, relatively expansive.12® Statutes pro-
vide, for example, that the state Department of Agriculture,
Trade and Consumer Protection (DATCP) “may promulgate
rules. . . [t]o govern the use of pesticides, including their formula-
tions, and to determine the times and methods of application and
other conditions of use.”'2? Statutes also provide that ‘““[t]he de-
partment shall promulgate rules when it determines that it 1s nec-
essary for the protection of persons or property from serious
pesticide hazards and that its enforcement is feasible and will sub-
stantially eliminate or reduce such hazards.”’!3°

The DATCP has promulgated and implemented administrative
rules relating to the use of pesticides; these rules include provi-
sions which address the storage,!3! application, use and disposal
of pesticides.!32 Administrative rules provide, inter alia, that “[n]o
person may apply a pesticide to or cause a pesticide to enter wa-
ters of the state directly or through sewer systems . . . .”’133 Pesti-

127. See supra note 54.

128. Expansive statutory language alone does not necessarily indicate state preemption
of local ordinances. See supra note 83 and accompanying text.

129. Wis. Stat. § 94.69(9) (1987); see generally Wis. Star. §§ 94.67 - 94.71 (1987).
Other agencies also regulate various aspects of pesticide use; e.g., the DNR regulates pesti-
cide use under Use of Pesticides on Land and Water Areas of the State of Wisconsin, Wis.
ApMiIN. Copk ch. NR 80 (West Supp. 1987).

130. Wis. Star. § 94.69(10) (1987).

131. Wis. ApMmIN. CopE § Ag. 29.12 (1983); see also Wis. ApmiN. CobpE ch. Ag. 163
(1985) on pesticide bulk storage.

132, Wis. Apmin. Cope § Ag. 29.15(2)(a) (1982).

133. Id
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cides must also be used in accordance with label instructions.!34
The DATCP has, in addition, promulgated more extensive regu-
lations where it has determined that application of particular pes-
ticides should be carefully controlled'®s through, eg, a
certification program for users of “restricted use pesticides.”’!36
Pesticide use may also be prohibited where contamination has al-
ready occurred.!37

Aside from these regulations, however, persons are free to use
most pesticides (i.e., “general use pesticides’’)138 and are not re-
quired to apply to DATCP for an application permit. Given the
extent of pesticide regulation by the state, is the town ordinance
likely to be preempted by the state?

This hypothetical conflict 1s partially analogous to the contro-
versy within the case of Wisconsin’s Environmental Decade, Inc. v. Wis-
consin Department of Natural Resources.'3® The Decade case is not,
however, necessarily dispositive on all of the issues of state pre-
emption in this instance. The controversy in the Decade case arose
when the DNR granted permits allowing the chemical treatment
of weeds in Madison lakes despite a city resolution prohibiting
such treatment in most cases.!4? In its opinion the Wisconsin
Supreme Court discussed, inter alia, whether the Madison resolu-
tion was an unlawful exercise of the city’s power and whether its

134. Wis. Apmin. Copk § Ag. 29.15(1) (1982) provides in part that ““[nJo person may
mix, handle, store, transport, display or use a pesticide in a manner inconsistent with its
labeling or in a negligent manner.”

135. The DATCEP places special emphasis on the regulation of several types of pesti-
cides including “restricted use” pesticides (see Wis, ADMIN. CoDE § Ag. 29.01(31) (1982)
(pesticides classified for use only by certified applicators)), prohibited pesticides (see Wis.
ApMiIN. CopEk § Ag. 29.03 (1983) (e.g., DDT, endrin, etc.)) and pesticides which have been
designated for use by special permit only (see Wis. Aomin, Cope § Ag. 29.04 (1983)
(strychnine, chlordane, etc.)).

136. See Wis. Stat. § 94.705 (1985).

137. See, e.g., Wis. ApMIN. CopE § Ag. 161.08 (1985) which provides that pesticide ap-
plication may be prohibited on a site-specific basis where the concentration of a pesticide
exceeds an enforcement standard.

138. “*General-use pesticide’” is defined in part as “a pesticide, for which certain or all of
its uses are classified as being for general use...and available for general use or application
by persons who are not required to be certified private or commercial applicators.” Wis.
StaT. § 94.67(15) (1987).

139. 85 Wis. 2d 518, 271 N.W.2d 69 (1978).

140. The city resolution provided, in part, that “it is the policy . . . of the City of
Madison o prohibit . . . the application of all herbicides and chemicals in Madison lakes
except for reasons of public health . . . > Madison, Wis., Resolution No. 21.527 (Jan. 12,
1971).
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enactment was inconsistent with state statutes.!'?! The court
found that Madison had the statutory home rule authority to pro-
hibit chemical treatments unless there was a withdrawal of power
by the state or a conflict with state law.142

While the Decade court found no express withdrawal of the city’s
power to act in this area, it did find that the city’s authority to
enact a prohibition on weed treatment was limited by the legisla-
ture’s afirmative grant of power to the DNR to control lake
weeds. Wisconsin statutes provided that the DNR had the au-
thority to issue permits and “shall supervise chemical treatment
of waters for the suppression of algae, aquatic weeds, swimmers
itch and other nuisance producing plants and organisms.”’143 The
court found that:

" the legislature has expressly sanctioned the chemical treatment

of aquatic nuisances under the control of the DNR . . . not only
1s section 144.025(2)(i) specific authority for the proposition
that the DNR possesses the power to issue chemical treatment
permits over the objections of the City of Madison, it is also
persuasive evidence for the view that Madison may not legiti-

mately forbid these legislatively authorized treatments in any
case, regardless of the extent of the DNR’s control.!44

The court found that the resolution also conflicted with DNR
rules and policy providing for such chemical treatments: “[t]he
city’s policy conflicts with the DNR’s program under section
144.025(2)(1) involving limited chemical treatment by individuals
or groups operating by permit and under the supervision of the
department.”’ 145 Thus, the court concluded that ““[t]he resolution
and the statute as implemented by the DNR are diametrically op-
posed’’146 and the resolution was therefore invalid.

Based upon this analysis, the holding of the Decade case would
probably control to preempt the hypothetical town prohibition as
it applies to the use of those pesticides which the DATCP has spe-
cifically sanctioned through the establishment of a certification or
similar permitting program (e.g., restricted use pesticides). A lo-
cal prohibition of the use of these pesticides would directly con-

141. Decade, 85 Wis.2d at 525, 271 N.W.2d at 72.

142. Id. at 534, 271 N.W.2d at 76.

143. Wis, StaT. § 144.025(2)(1) (1987).

144. Decade, 85 Wis.2d at 529, 271 N.W.2d at 74.

145. Id. at 535, 271 N.W.2d at 77. See Wis. ApMiN. Cope ch. NR 107 (1985).
146. Decade, 85 Wis.2d at 535, 271 N.W.2d at 77.
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flict with what the state has “expressly licensed, authorized or
required.”’ 147 ‘

A different issue arises, however, as to the prohibition of the
use of general use pesticides not specifically sanctioned by
DATCP certification or licensing programs. The question in such
a case 1s whether the freedom to use pesticides not otherwise re-
stricted i1s the same as an affirmative state authorization to use
them.!4® Wisconsin courts apparently have not addressed this
question and it is unclear how this issue might be resolved since
the hypothetical facts fall somewhere in between those involved
in the Decade case and in the case of Fox v. City of Racine.'4°

The Fox case dealt with an ordinance which prohibited all dance
marathons and similar endurance contests within the city of Ra-
cine; state statutes prohibited marathons which exceeded speci-
fied time limits.!3° The court in Fox ruled that the legislature had
merely indicated a tolerance for some marathons but had not ex-
pressly sanctioned them!?! nor had it expressly withdrawn the
power of cities to regulate marathons.!52 The Fox court held that
the city ordinance did not logically conflict with the state statute
since it went farther in its prohibition, but not counter to the pro-

147. Fox, 225 Wis. at 545, 275 N.W. at 515.

148. It may be argued that the federal system of pesticide regulation under FIFRA, 7
U.S.C. sections 136-136y (1982 & Supp. IV 1986), (whereby all pesticides are registered
for use) constitutes just such an affirmative (albeit federal) authorization and therefore
preempts local pesticide ordinances like the one proposed here. FIFRA expressly pro-
vides, however, that a “‘state” may regulate pesticides (7 U.S.C. § 136v), and the argument
that this power includes the authority to delegate the local units of government authority
over pesticides is persuasive. See Defendant’s Brief at 31-48, Mortier v. Town of Casey,
Wis. Circuit Gt. Case No. 86-CV-134 (1987). In addition, note that Congress considered
but rejected language which would have expressly preempted local powers. [d. at 32-33.

149. 225 Wis. b42, 2756 N.W. 513.
150. Wis. StaT. § 352.48 (1935) provided that:

[n]o person, firm or corporation shall advertise, operate, maintain, attend, participate
in, promote or aid in advertising, operating, maintaining or promoting any physical
endurance contest, exhibition, performance, or show of a like or similar nature,
whether or not an admission is charged or a prize is awarded to any person for partici-
pation in such physical endurance contest, wherein any person participates in such
contest for a period of more than sixteen hours in any twenty-four hours over a period
of more than six days in one month.

151. Fox, 225 Wis. at 544, 275 N.W. at 514 (1937).

152, The Fox court held that even if marathons could be deemed legalized by the state
statute, ‘‘that implication cannot be held to constitute such ‘express language’ as is re-
quired by § 62.11(5)” (/d. at 545, 275 N.W. at 514) so as to render the city ordinance
invalid. ‘
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hibition contained within the state statute, nor-did it “‘forbid what
the legislature had expressly hicensed, authonzed or required.”153

The city in the Decade case had argued, inter alia, that the resolu-
tion prohibiting chemical weed treatment was not logically incon-
sistent with state statutes, implying that it was simply a more
stringent version of the state law and was therefore valid;!54 the
city relied in part on the Fox case to make this point. The Decade
court disagreed with this contention, however, and summarily dis-
tinguished Fox as involving an ordinance which did not conflict
with the state statutes involved.!35

Although the Decade court did not discuss its reasons for finding
the city’s reliance on the Fox case inappropriate, one might
surmise that this was due in part to the fact that the statute in-
volved in the Fox case was one of several miscellaneous public
health provisions;!%6 responsibility for the implementation and
enforcement of the statute was not delegated to an administrative
agency, nor, apparently, had the state taken any affirmative steps
to encourage, license or supervise marathons.!>? Conversely, the
statute involved in the Decade case specifically gave the DNR af-
firmative supervisory powers over chemical weed treatment. The
DNR, in response to this delegation of authority, adopted admin-
istrative rules which allow chemical treatment in virtually every
‘instance!®® and require direct supervision of the treatment by
DNR personnel unless specifically exempted.!*® The Decade court
viewed the city’s prohibition of all treatments as being in direct
conflict with statutes, administrative rules and practice providing
for such treatment, leading the court to conclude that the city res-
olution was invalid.60

153. Id. at 546, 275 N.W. at 515. ,

154. Decade, 85 Wis.2d at 530, 271 N.W.2d at 74.

155. Id. at 535, 271 N.W.2d at 77. The city also relied on the case of La Crosse Render-
ing Works, Inc. v. City of La Crosse, 231 Wis. 438, 285 N.W. 393 (1939) for this point.
The La Crosse case is more easily distinguished than the Fox case, however, since the La
Crosse case involved a statute which expressly gave cities and villages the power to regulate
rendering plants within their borders (Wis. Star. § 146.11(1) (1937)). There was, there-
fore, no question of local regulatory power pursuant to statutory home rule authority.

156. See Wis. Stat. § 352 (1937).

157. Telephone interview with Gary Poulson, Assistant Revisor of Statutes, State of
Wisconsin (July 23, 1987).

158. See generally Wis. ApMIN. Cope ch. NR 107 (1985).

159. Id., at § NR 107.05 (1985).

160. Decade, 85 Wis.2d at 539, 271 N.W.2d at 78.
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The hypothetical prohibition of unregulated pesticides shares
aspects of both the Decade and Fox cases in that like Decade, the
legislature has delegated authority to regulate the subject area at
issue to an administrative agency. The hypothetical differs from
Decade, however, in that DATCP has not promulgated administra-
tive rules specifically sanctioning and providing for permits or su-
pervision of the application of general use pesticides. In this
sense the hypothetical 1s similar to the Fox case where the state
had not afhrmatively authorized marathons (but merely indicated
that some would be tolerated) and thus the local prohibition of
such did not constitute conflict with state law.

It is thus unclear how a court would rule on state preemption of
the hypothetical ordinance as it applies to general use pesticides
since neither case law nor statutory law are dispositive on this is-
sue. A court may find that existing state law does not constitute
an affirmative state authorization to use these pesticides (but
merely indicates a tolerance for their use) and that local govern-
ments may therefore prohibit their use. Or, a court might find
that the general freedom to use these pesticides does constitute
such an authorization and the ordinance is therefore preempted
due to a conflict with state law.

Alternatively, a situation may arise in which local regulations
supplement state law and the state has not preempted the activity’
at 1ssue. The Decade court never reached these 1ssues. Absent a
finding of total state preemption of all local pesticide regula-
tion,!6! local governments might, e.g., address special conditions
such as use of pesticides in locally-delineated wellhead protection
areas'®? and other areas vulnerable to groundwater contamina-
tion. Legislative clarification of the local role!63 in pesticide regu-
lation would greatly aid both local governments and state officials
(and the courts, where necessary) in determining the appropriate

161. A court might find that the purpose and spirit of state regulations preempt all local
regulation of pesticides. This is unlikely, however, since there are significant gaps in the
state’s pesticide regulatory scheme in terms of substance, administration and enforcement.
Defendant’s Brief at 4-9 and 18-20, Mortier v. Town of Casey, Wis. Circuit Ct. Case No.
86-CV-134 (1987). Note that the federal pesticide regulatory scheme is similarly incom-
plete. Id. Such ordinances might be enacted pursuant to statutory home rule (see supra
note 66), statutes authorizing local ordinances to protect public health, or other statutory
authority.

162. The establishment of locally-delineated wellhead protection areas is discussed infra
part IV-B-4,

163. Reasonableness and constitutional validity of ordinances are discussed, generally,
infra.
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state/local regulatory relationship in this subject area. Note that
this discussion has addressed only the issue of state preemption
and not the reasonableness or constitutional validity of the hypo-
thetical ordinance.'®* A court might find that the local prohibi-
tion is unreasonable but that other, less stringent regulations are
acceptable.

3. Hazardous Substances

A third hypothetical ordinance regulates the storage and han-
dling of selected hazardous substances (as distinguished from
hazardous wastes).!6% In this instance, assume that members of a
city council become concerned when they are informed that the
storage and handling of hazardous substances are virtually unreg-
ulated.'®®¢ The council members learn that improper storage and
handling of these materials could lead to spills, fires, and other
accidents and constitute a serious threat to public health, safety
and welfare due to potential groundwater contamination, the in-
halation of toxic gases, and so on, if accidents do occur. The
council is concerned since local fire departments are often una-
ware of what substances are stored at local facilities, making fire
prevention difficult and fire fighting potentially dangerous.!67

The city council enacts an ordinance!®® pursuant to statutory
home rule authority!6® which is designed to regulate certain as-
pects of hazardous substance use. The ordinance provides for the
regulation of the storage and handling of substances other than
those used in ordinary household amounts. It requires that haz-
ardous substances be stored and handled in accordance with

164. Discussed infra part VIL

165. See infra part IV-B-3 and accompanying notes on distinguishing hazardous wastes
from hazardous substances.

166. State (and federal) regulations are discussed beginning infra part [V-B-3 and in
accompanying notes.
~ 167. The importance of knowing which hazardous substances are used and stored at a
facility was illustrated by the danger and confusion which resulted at a fire at a chemical
plant in Oregon, Wisconsin. Firefighters and other officials were hampered in their efforts
to control the fire and properly clean up the site because they did not know which chemi-
cals were used at the plant. Beck, “County Chemical Notice Sought,”” Wisconsin State J.,
Feb. 7, 1986 § 1 ac 4, col. 1.

168. Numerous communities have enacted laws regulating hazardous and other poten-
tially contaminating materials. See, e.g., Horsley, Beyond Zoning: Municipal Ordinances to Pro-
tect Ground Water, State, County, Regional and Municipal Jurisdiction of Ground-Water
Protection, Proceedings of the Sixth National Ground-Water Quality Symposium 73
(1982). '

169. Wis. StaT. § 62.11(5) (1987); see supra note 66 and accompanying text.
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specified rules to help ensure that spills and other accidents do
not occur.'” The ordinance also requires semi-annual registra-
tion with the local fire department of the hazardous substances
used and stored by each facility so that the fire department will be
able to deal safely and effectively with problems as they occur.
Facility operators must provide information on the location of
materials within the facility. The ordinance requires each facility
to maintain monthly inventories of the hazardous substances on
the premises.!”!

‘““Hazardous wastes” are solid or liquid materials that are in-
tended to be discarded and have been identified as having the
potential to pose a threat to human health and the environment if
they are disposed of improperly.!”?2 Hazardous wastes comprise a
subset of the larger group of ‘“hazardous substances” which
includes

any substance or combination of substances including any
waste of a solid, semisolid, liquid or gaseous form which may
cause or significantly contribute to an increase in mortality or
an increase in serious irreversible or incapacitating reversible

170. Such regulations would also potentially benefit the facility owner and operator
since courts are increasingly placing liability on these persons for damages resulting from
hazardous substance spills, dumping, etc. (See, e.g., State v. Mauthe, 123 Wis. 2d 288, 366
N.w.2d 871 (1985)).

171. October, 1986 amendments to the Superfund law contain emergency planning and
community right-to-know provisions for hazardous and toxic chemicals (42 U.S.C.
§§ 11001-11046 (1982 & Supp. IV 1986) (the Superfund Amendments and Reauthoriza-
tion Act of 1986 (SARA)) and are designed to build upon federal, state and local regula-
tions. The amendments provide, inter alia, for emergency response planning, emergency
notification in case of a release of substances, reporting requirements (applying primarily
to manufacturers and importers) and toxic chemical release reporting (applying to manu-
facturing facilities). The amendments apply only to those facilities producing, using, or
storing designated chemicals in “‘greater than threshold planning quantities,” however,
and do not provide standards for the handling and storage of chemicals, key provisions
which differ significantly from the proposed city ordinance. The Wisconsin Legislature
recently enacted 1987 Wisconsin Act 342, designed to implement the federal program
through the creation of a state emergency response commission and local emergency plan-
ning committees. These bodies are to propose plans for responding to the release of
hazardous substances from specific facilities and to establish notification and reporting
requirements for users of hazardous substances.

Note that the federal government and the state of Wisconsin require hazardous waste
generators, transporters and operators of waste recycling facilities to provide information
similar to that proposed in this hypothetical. See 42 U.S5.C. § 6930 (1982 & Supp. IV 1986)
and Wis. Apmin. Cope § NR 181.06 (1985), respectively.

172. United States Environmental Protection Agency, Office of Solid Waste and Emer-
gency Response, Does Your Business Produce Hazardous Wastes? (June 1985). (The
DNR administers the federal hazardous waste program in Wisconsin. See infra note 179.).
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illness or which may pose a substantial present or potential haz- .
ard to human health or the environment. . . . 173

For purposes of this discussion, ‘““hazardous substances” in-
cludes those substances listed above with the exclusion of hazard-
ous wastes, pesticides and petroleum and other substances stored
underground, since the state and/or federal government cur-
rently regulate at least some aspects of the storage and handling
of these substances.!74

The State of Wisconsin and the federal government both regu-
late aspects of hazardous substance use including community
right-to-know and emergency planning,!?5 labeling,!7¢ transpor-
tation!”’” and employees’ “‘right to know” of hazardous substances
in the workplace.!”® However, the emphasis of both state and fed-
eral regulatory efforts in this subject area has been on the regula-
tion of hazardous wastes.!”® Although the 1984 amendments to

173. Wis. Star. § 144.01(4m) (1987).

174. See discussion above as well as parts IV-B-2 (pesticides) and IV-B-1 (underground
flammable and combustible liquids).

175. See supra note 171.

176. Wisconsin regulates hazardous substance labeling under the Hazardous Substance
Act, Wis. StaT. § 100.37 (1985). The federal government also regulates labeling under,
e.g., the Fair Packaging and Labeling Act (15 U.S.C. § 1451-1461 (1982 & Supp. IV 1986)).

177. Having adopted federal transportation regulations contained in 49 U.S.C.
§§ 1801-1812 (1982 & Supp. IV 1986) (Hazardous Materials Transportation) and C.F.R.
§3§ 171-177 (1985), the Wisconsin State Patrol now regulates hazardous materials trans-
portation under state law (rather than assisting the federal government in the administra-
tion of federal law). See Wis. AbmiIN. CopE ch. TRANS 326 (1985).

178. Both Wisconsin and the federal government regulate employees’ right to know; see
Wis. Star. §§ 101.58-101.599 (1987) and 29 U.S.C. § 669 (Supp. IV 1986), respectively.
Amendments to federal law provide for federal preemption of state and local right to know
laws with respect to employees working in the manufacturing sector; states may assume pri-
macy in regulation of manufacturers if the state’s plan is approved by the Occupational
Safety and Health Administration (OSHA) Agency. Seneczko, Hazarp COMMUNICATION
AND THE “RIGHT TO KNOW'': A NEw ERA OF WORKPLACE SAFETY 1S BOrRN 34 (March 1986)
(available from the Wisconsin Association of Manufacturers and Commerce, 501 E. Wash-
ington Ave., Madison, WI 53705). *“‘Nonmanufacturing sector employers must comply
with all of the provisions of the Wisconsin law (at least until OSHA expands the current
scope of the HCS)”’ [Hazard Communication Standard]. /d. at 39,

Note that regulation of employees’ right to know illustrates that although the federal
government may ultimately decide to preempt all or part of the regulation of an activity,
facility, etc., state and/or local governments can often provide critical interim regulations
and/or admimister federal programs.

179. Wisconsin regulates numerous aspects of hazardous waste storage, handling,
transportation, treatment, disposal, etc. See, e.g., Wis. Star. §§ 144.60-144.74 (1987)
(Hazardous Waste Management Act) and Wis. ApmiN. Copk ch. NR 181 (1985) (Hazard-
ous Waste Management). These regulations are based upon RCRA. See supra note 10. On
January 31, 1986, the Wisconsin DNR received final authorization from EPA to assume

HeinOnline -- 14 Colum. J. Envtl. L. 39 1989



40 CoOLUMBIA JOURNAL OF ENVIRONMENTAL Law  [Vol. 14:1

RCRA provided for regulation of the underground storage of
some hazardous substances,!80 the aboveground storage and han-
dling of most hazardous substances remains virtually unregulated
by either the state!8! or federal government,!52

A court 1s unlikely to find that the State of Wisconsin has pre-
empted the proposed city ordinance. Application of the first part
of the Wisconsin four-part preemption test reveals that the legis-
lature has not expressly withdrawn or limited the power of munic-
ipalities to act in this subject area. Such an exercise of a city’s
statutory home rule power similarly does not logically conflict
with state law since statutes (and administrative rules as imple-
mented by the DNR) do not deal with routine hazardous sub-
stance storage and handling.!83

Lastly, the ordinance does not violate either the spirit or pur-
pose of state law since there 1s little evidence of intent on the part

primacy in the administration of RCRA as it applies to hazardous wastes; now, state gener-
ators, storers, treaters, etc. of hazardous waste need only comply with state regulations.

180. See supra note 94.

181. Wisconsin statutes do provide that the DNR may issue orders to prevent hazardous
substance discharges “if the department finds that existing control measures are inade-
quate to prevent discharges.” Wis. StaT. § 144.76(4)(a) (1987). (Ser also Wis. Start.
§ 144.025(2)(d) (1987) which grants to the DNR general authority to control pollution of
the waters of the state.) Section 144.76(4)(a) could potentially be used by the DNR to
establish regulations for hazardous substance handling and storage. As of early 1986,
however, it had been used only infrequently to regulate individuals with a history of haz-
ardous substance spill violations. The DNR does anticipate promulgation of revised rules
(Wis. ApMiN. Cobk ch. NR 158) to implement Wis. STAT. § 144.76(4)(a) within the next
two to three years; these may contain regulations on hazardous substance storage and
handling. Telephone interview with Linda Wymore, Wis. DNR, Feb. 10, 1986. The DNR
intends to emphasize scrutiny of unregulated practices in the coming years through on-site
evaluations, technical assistance and enforcement. Letter from Marcia Penner (Wis. DNR)
to Douglas Yanggen (September 17, 1986).

182. Significantly, note that the 1984 amendments to RCRA also provide, inter alia, for
the establishment of a small scale hazardous waste generator program. This program reg-
ulates those who generate between 100 and 1000 kg. of waste per month (and never accu-
mulate more than this amount at any time). It is estimated that these new regulations will
add 100,000 hazardous waste generators to the 14,000 regulated prior to the amend-
ments. Harrington, The 1984 Amendments to the Resource Conservation and Recovery Act, Wis.
Bar BuLLeTiN 17 (June 1985). The Wisconsin DNR anticipates revision of Wis. Admin.
Code ch. NR 181 in the near future to regulate these small scale generators. Letter from
Linda Wymore (Wis. DNR) to Leslie Amrhein (September 3, 1986).

The need for local governments to regulate the storage and handling of small amounts
of hazardous waste is lessened due to the existence of new federal regulations. However,
despite the significant potential for human health and environmental damage posed by the
improper storage and handling of hazardous substances, this aspect of use has not been
comprehensively regulated by either the state or federal government.

183. See supra notes 179-181 and accompanying text.
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of the legislature to establish a “‘complex and comprehensive stat-
utory structure dealing with all aspects’!84 of hazardous sub-
stance management. The legislature has not enacted a
comprehensive!® program which regulates hazardous substance
storage and handling and the inspection of facilities which use
hazardous substances.

- Wisconsin case law demonstrates that, in general, where the
state has not regulated a specific aspect of an activity, cities and
villages may often enact reasonable ordinances regulating that as-
pect!86 pursuant to statutory home rule power. In the case of
Johnston v. City of Sheboygan,'®” for example, the Wisconsin
Supreme Court ruled that a city ordinance!8® enacted pursuant to
home rule authority!8? was valid despite the existence of statutes
which dealt with the same general subject.’®®¢ The court found
that the statute and the ordinance did not conflict since they regu-
lated two different operations of a bakery,!?! recognizing ‘‘that

184. Anchor Savings and Loan Ass’'n v. Equal Opportunities Comm’n, 120 Wis. 2d 391,
397, 355 N.W.2d 234, 238 (1984).

185. Although Wisconsin regulates some aspects of hazardous substance handling and
storage (see supra note 181), such regulation is by no means ‘‘comprehensive.”

186. See also 5 McQUILLIN, supra note 68, at § 15.20,

187. 30 Wis. 2d 179, 140 N.W.2d 247 (1966).

188. Sheboygan, Wis. General Ordinance 23-63-64 creating § 13.14 of the Sheboygan
Municipal Code provided in part:

License Required: No person, firm, corporation or agent thereof shall sell, offer for

sale, exchange or deliver in the City of Sheboygan, or with the intent to do so, have in

his possession, food or food products without first having procured a license to do so
from the Board of Health of the City of Sheboygan. The License fee shall be $5.00 for

each establishment . . . .

Joknston, 30 Wis. 2d at 182, 140 N.W.2d at 249.

189. The court found that the City of Sheboygan had authority to enact the ordinance
under both constitutional and statutory home rule powers (/4. at 185-186, 140 N.W.2d at
251). It appears, however, that the ordinance was enacted pursuant to statutory home rule
power since it was a general ordinance of the city; if the ordinance had been enacted pur-
suant to constitutional authority, it would necessarily have been a charter ordinance as
required by Wis. STaT. § 66.01 (see supra note 65).

190. Wis, StaT. §§ 97.10 and 97.12 (1965). Section 97.10 provided, in part:

Bakery License. No person shall operate a bakery without a license from the de-
partment as provided in §.97.12. The term ‘bakery’ means any place where bread,
crackers, pies, macaroni, spaghetti, or any other food product of which flour or meal is
the principal ingredient are baked, cooked or dried, or prepared or mixed for baking,
cooking or drying, for sale as food; provided, that the term ‘bakery” shall not include a
restaurant, hotel or other place wherein such products are prepared and sold exclu-
sively with meals or lunches.

191. johnston, 30 Wis. 2d at 184, 140 N.W.2d at 250. See also Dyer v. City of Beloit, 250
Wis. 613, 27 N.W.2d 733 (1947)(ordinance validated where the state regulated the use of
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the distinction that we make here is a narrow one.”'92 The court
found that the city ordinance did not deal with the specific aspect
of bakery operation covered by state law; it distinguished the state
and local regulations on the ground that the state statutes dealt
with the “production activities of a bakery, while the ordinance
related to the sale of food products, including baked goods.””193
The ordinance was therefore valid.

Although the cases dealt with activities other than the regula-
tion of hazardous substances, it is reasonable to assume that the
proposed city ordinance regulating hazardous substances would
similarly be upheld. The state has not expressly withdrawn local
regulatory power in this area. Nor has the state enacted a com-
prehensive statutory scheme regulating hazardous substance han-
dling or storage, or manifested an intent to preempt all local
regulation of these substances.. The proposed ordinance is
clearly authorized by Wisconsin Statute section 62.11(5)!94 and it
would, therefore, likely be validated as not preempted by state
law. .o : :

4. Zoning to Protect Municipal Well Recharge Areas

Previous subsections have discussed hypothetical local ordi-
nances designed to supplement state regulation of various poten-
tial pollution sources. These ordinances represented three’
categonies: (1) regulating an aspect of an activity not comprehen-
sively regulated by the state,'9® (2) administering state regula-
tions more stringently than the state!'?¢ and (3) prohibiting an

milk in manufacturing but left to municipalities the regulation of milk for direct human
consumption).

192, Id at 184, 140 N.W.2d at 250 (citations omitted).

193. Id. See also, e.g., City of Janesville v. Garthwaite, 83 Wis. 2d 866, 266 N.w.2d 418
(1978) and Steel v. Bach, 124 Wis. 2d 250, 369 N.W.2d 174 (Wis. Ct. App. 1985) in which
Wisconsin courts held that local ordinances which regulated aspects of traffic control not
regulated by the state met the statutory requirement of consistency with state statutes (see
Wis. Star. § 349.03(1)(a) (1987)). The courts in these cases also found that the ordi-
nances were valid because city regulation of traffic is expressly authorized (as required by
Wis. Star. § 349.03(1)(b) (1987)) by the home rule statute (Wis. STAT. § 62.11(5); see also
§ 61.34(1)). Although there is no parallel express authorization for the local regulation of
hazardous substances per se, Wisconsin courts have repeatedly held that city and village
powers need not be enumerated. See supra note 66.

194. The ordinance is designed to protect public health, safety and welfare, objectives
expressly authorized by Wis. Stat. §§ 62.11(5) and 61.34(1) (1987).

195. See supra part IV-B-3 (hazardous substances).

196. See supra part IV-B-1 (underground flammable and combustible liquid storage
tanks). '
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activity partially regulated by the state.'97 Zoning to protect mu-
nicipal wells is a different form of local ordinance.!98

In the area of land use controls, local government plays the
lead role rather than a supplementary role. In most states, regu-
lating general land use is primarily a local rather than a state func-
tion.!”® For example, the zoning power delegated by the
Wisconsin legislature to units of local government including
counties, towns, cities and villages has been broadly construed by
Wisconsin courts to allow reasonable control of land use for the
general purposes of promoting health, safety and general
welfare.200

The Wisconsin groundwater law amended local zoning en-
abling statutes to include as a purpose of all zoning authorities
“to encourage the protection of groundwater resources.” De-
spite this explicit grant of power to all local governments, situa-
tions may arise in which there is apparent incompatibility between
state statutes or administrative rules and local zoning ordinances
designed to protect groundwater quality. The question under
these circumstances is whether the local government has the
power to regulate a particular activity under its zoning authority
in light of the state’s regulation of the same subject matter.20!

197. See supra part IV-B-2 (pesticides).

198. Sez Wis. ApMiIN. Cope § NR 111.03(2) (1985). As used in this article, “‘zoning to
protect municipal wells” means the exercise of the zoning authority by general purpose
governments under Wisconsin statutes (sez supra note 39) to regulate land use in order to
protect water wells serving a community water system.

199. While most states continue to regard zoning as primarily a local concern, a number
of states are becoming involved in controlling land use. 3 R, ANDERSON, AMERICAN LAw OF
ZonING §§ 2.01-2.03 (1986). The State of Wisconsin, e.g., requires local government to
regulate shorelands (Wis. StaT. § 59.971 (1987)), loodplains (Wis. StaT. § 87.30 (1987))
and wetlands within shoreland areas (Wis. Stat. §§ 61.35 and 62.231 (1987)). Statutes
also provide that local zoning ordinances may be overridden when siting solid and hazard-
ous waste facilites. ' ‘

200. See generally, e.g., State ex rel. B’'nai B'rith Foundation v. Walworth County Bd. of
Adjustment, 59 Wis. 2d 296, 208 N.w.2d 113 (1973). The Wisconsin Supreme Court has
also held that “{t]his court indulges every presumption and will sustain the [zoning] law if
at all possible” (Quinn v. Town of Dodgeville, 122 Wis. 2d 570, 364 N.W.2d 149 (1985)).

201. This discussion assumes that the state has not formulated a state wellhead protec-
tion plan under federal statutes (see discussion infra, part VII-B-4). If the state does adopt
such a plan, federal statutes require states o specify, inter alia, the duties of the state and
local governments and public water authorities in developing and implementing the pro-
gram. If statutes are adopted specifying the respective regulatory roles, a conflict such as
the one discussed within this hypothetical would be less likely to occur. Until the state of
Wisconsin develops a wellhead protection or similar program, or further clarifies the
state/local regulatory role, however, the issues raised within this discussion remain of
importance.
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Imagine, for example, that one of two existing municipal wells
within a town is found to be contaminated. It is determined that
the source of contamination is a nearby industry which located in
the vicinity of the well five years after the well was installed. A
review of the town zoning ordinance reveals that there are no spe-
cial provisions to control the location of potentially contaminat-
ing land uses near existing or planned municipal wells. In order
to protect its existing uncontaminated well and those wells which
will be constructed in the future, the municipality decides to
strictly regulate land uses that could pollute its drinking water
supply. The town amends its zoning ordinance to create an over-
lay zoning district>°2 which imposes additional and more strin-
gent requirements beyond that of the underlying zoning district.
Within these “wellhead protection districts,”’2%% the location of
potentially polluting land uses is controlled.204

More specifically, the town identifies two types of wellhead pro-
tection overlay districts within the ordinance: Zone A corresponds
to the wells’ “cones of depression”2°5 and adjacent alluvial de-

202. For definitions and a discussion of the statutory and case law authority of local
governments in Wisconsin to employ overlay zoning techniques, conditional uses and
other land use controls, see infra part V-A.

203. Wellhead protection areas identify the land areas contributing groundwater to a
well. The outer limits of the area may include the entire upgradient portion of the aquifer
recharge area in which groundwater moves toward the well or a smaller portion of this
area may be chosen for management purposes. The extent of this area may be expressed
in terms of time or distance, based on the concept that pollution tends to be attenuated
the longer the time and distance traveled.

204. Communities which have enacted or propose to enact similar zoning ordinances
designed to protect municipal well supplies are discussed in, eg., CRysTAL, MUNICIPAL
GROUND-WATER QUALITY MANAGEMENT THROUGH LaND Use REGULATION AND ZONING,
1983 NatT’'t. WATER WELL Ass’c. EASTERN REGIONAL CONFERENCE ON GROUND-WATER MaN-
AGEMENT 432 (1983); RuraL NEw ENGLAND, INC., AQUIFER PROTECTION ZONING (available
from Rural New England, Inc., P.O. Box 764, Wakefield, R.I. 02880); UrisH, OzBILGIN
AND BOBROWSKI, GROUND WATER POLLUTION PROTECTION BY ZONING, id. at 393. GROUND-
WATER PROTECTION PRINCIPLES AND ALTERNATIVES FOR Rock COUNTY, WISCONSIN (A.
Zaporozec ed., Sept. 1985)(available from Wisconsin Geological and Natural History Sur-
vey, 3817 Mineral Point Rd., Madison, Wis.).

205. The *‘cone of depression”
includes that portion of the catchment area in which groundwater elevations are low-
ered by pumping. Any well, when pumped, creates a cone of depression. When
pumping is started, the original water table in the vicinity of a pumped well drops.
The surface projection of the cone of depression is circular or oval depending on the
slope of the water table. The size and shape of each cone varies depending upon the
pumping rate, duration of pumping, slope of the water table, and recharge within the
zone of influence of the well. Pollutants entering the ground above the cone of de-
pression can move rapidly to the well and thus pose the greatest threat. Therefore,
this area should always be protected against undesirable uses.
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posits; Zone B constitutes the remainder of the upgradient well
recharge area.2°¢ In Zone A, all business and industrial uses are
prohibited. In Zone B, business and industrial uses are made
conditional, meaning that after a public hearing is held, the zon-
ing agency must consider the effects of these proposed business
and industrial uses at the proposed site. The agency may then
condition development permission upon requirements designed
to prevent groundwater contamination. Homes are required to
be connected to a public sewer system in both zones.

Chapter 162 of the Wisconsin statutes is the primary statute
regulating the use of groundwater for human consumption; it
provides in part that the state DNR:

shall have general supervision and control of all methods of ob-
taining groundwater for human consumption mncluding sani-
tary conditions surrounding the same, the construction or
reconstruction of wells and generally to prescribe, amend,
modify or repeal any rule or regulation theretofore prescribed
and shall do and perform any act deemed necessary for the
safeguarding of public health.207

The DNR has promulgated several administrative rules dealing
with various aspects of both private and public well construction
and use.208

Application of the first prong of the Wisconsin preemption test
to the town zoning ordinance requires an examination of whether
the legislature has expressly withdrawn the power of towns to act
in this subject area. Wisconsin statutes provide that *“[n}o city,

GROUNDWATER PROTECTION PRINCIPLES AND ALTERNATIVES FOR RoCKk COUNTY, WISCONSIN,
supra note 204, at 57.

206. The upgradient recharge area (catchment area) may be defined as the area sur-
rounding the well in which the flow of groundwater is toward the well, i.e., the entire area
contributing groundwater to a well. 7d.

207. Wis. StaT. § 162.01(1) (1987). Wis. StaT. § 162.03(1) (1987) also provides in part
that the DNR “may exercise such powers as are reasonably necessary to carry out and
enforce the provisions of this chapter.” Also note Wis. STAT. § 144.04 (1987) which pro-
vides for DNR approval of plans for proposed sewer systems, plants or extensions thereof.
The DHSS, Public Service Commission (PSC) (se¢ Wis. StaT. § 167.27 and ch. 196 (1987),
respectively) and other state agencies also regulate various aspects of water utility
operation.

208. See, e.g., Wis. ADMIN. CoDE ch. NR 108 (1987) (General Requirements for Commu-
nity Water Systems, Sewerage Systems and Industrial Wastewater Treatment Facilities);
Wis. AbMIN. C6pE ch. NR 109 (1985) (Safe Drinking Water); Wis. ApmiN. CopE ch. NR
111 (1985) (Requirements for the Operation and Design of Community Water Systems);
Wis. Apmin. Copi ch. NR 112 (1985) (currently undergoing revision)(Well Construction
and Pump Installation); and Wis. ApmiN. Copk ch. NR 145 (1987) (County Administration
of Chapter NR 112, the Private Well Code).
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village or town may adopt or enforce an ordinance regulating
matters covered by Chapter 162 or by department rules under
Chapter 162.7°209 At first glance, this statute, along with the sec-
tion of Chapter 162 quoted above, might appear to indicate pre-
emption of the town zoning ordinance. However, it is important
to note that the statutes do not expressly withdraw the local zon-
ing power. It may be argued that in terms of state preemption,
Wisconsin case law and statutes afford a special status to local
government zoning where there is no express withdrawal of local
zoning authority.

The case of Nelson v. Department of Natural Resources21° illustrates
this point. Although of somewhat limited precedential value,2!!
Nelson is cited here because the fundamental reasoning the Wis-
consin Court of Appeals used to characterize the relationship be-
tween the local zoning power and state regulations is sound and is
applicable to determining the appropriate relationship between
state and local powers to protect municipal wells. Briefly, the
court in Nelson found that despite the state’s enactment of statutes
giving the DNR broad regulatory power over activities relating to
solid waste disposal, the DNR did not have the authority to pre-
empt the local zoning power absent express legislative authority
to do so.

The controversy in the Nelson case arose when Columbia
County denied a city-landowner’s application for a conditional
use permit to use agriculturally-zoned land as a public dump. De-
spite the county denial, the DNR issued a solid waste permit for
the site. Numerous citizens appealed from a county circuit court
opinion upholding the DNR’s action. The court of appeals ruled
that statutes2!?2 gave the DNR broad powers to regulate solid
waste disposal and the authority to supercede various local ap-
provals, permits, and requirements.2!3 Without express authority
to the contrary, however, the DNR’s power to override local per-

209. Wis. StaT. § 59:.067(5) (1987).

210. 96 Wis. 2d 730, 292 N.W.2d 655 (1980), af ¢ 88 Wis. 2d 1, 276 N.W.2d 302 (Wis.
Ct. App. 1979).

211. The precedential value of the Nelson case is limited because although the Wiscon-
sin Supreme Court summarily affirmed the court of appeals’ decision, it limited its holding
to the proper construction of the 1975 statutes, refusing to extend it to the 1977 statutory
amendments. Wis. STAT. § 144.445 (1975) was amended by ch. 377, Laws of 1977. Nelson
at 731, 292 N.W.2d at 656 (1980).

212. Wis. Stat. §§ 144.30-144.46 (1975).

213. Nelson, 88 Wis. 2d at 8-9, 276 N.W.2d at 306.
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mits was limited to those permits referred to in Wisconsin Statute
sections 144.435(2) and 144.44(2),2'4 not to zoning ordinances
enacted under entirely different statutory authority.2'5 The court
found that although the legislature gave the DNR

central and preemptive power to license and supervise mainte-
nance and operation of specific facilities, and to promulgate
uniform general standards for location of sites and general
rules of regulation, it left with the county the traditional powers
of planning and developing community lands according to the
long range goals of the local community. These powers do not
inherently conflict.216

The court of appeals also examined whether the power to over-
ride local zoning ordinances was implicit within the provisions of
Wisconsin Statute Chapter 144. It found that despite the state-
wide importance of solid waste facility siting and the major role
the DNR plays in the siting process, the legislature intended to
have local zoning considerations remain of ‘“major conse-
quence’’?'7 1n facility siting. It noted that the legislature expressly
provided that county zoning powers ‘“‘shall be liberally construed
in favor of the county exercising them.’218 The court found that:

[t]he power of the DNR to set minimum standards generally
applicable to the location of sites, and to license specific facih-
ties which meet those standards, is fundamentally different from the
power of a county to zone its land set forth in section 59.97(1), Stats
. . . In exercising its zoning authority under this section, the
county is required to consider a much broader range of local
concerns than those addressed in chapter 144, Stats. Zoning
officials charged with planning the long range growth and de-
velopment of their own communities are arguably, if not pre-
sumably, in a better position than a state agency to weigh the
competing factors of those concerns and evaluate the present
and future impact of locating a solid waste disposal facility
within a particular region of the community, 219

214, Wis. Stat. §§ 144.435(2) and 144.44(2) (1975).

215. Nelson, 88 Wis. 2d at 9-10, 276 N.W.2d at 306. _

216. Id. at 15, 276 N.W.2d at 309, citing La Crosse Rendering Works v. City of La
Crosse, 231 Wis. 438, 285 N.W. 393 (1939); Fox v. Racine, 225 Wis. 542, 275 N.W. 513
(1937). Cf. Jefferson County v. Timmel, 261 Wis. 39, 51 N.W.2d 518 (1952) (fact that the
state had the power to restrict the use of land along a highway did not preclude county
from doing so by proper zoning ordinance in the absence of the state exercising such
power so as to conflict with the county zoning ordinance). The jefferson court also cited the
Fox case.

217. Nelson, 88 Wis. 2d at 12, 276 N.W.2d at 307.

218. Id. at 14, 276 N.W.2d at 308.

219. /d. at 13-14, 276 N.W.2d at 308 (emphasis added).
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The court concluded that unless and until the legislature pro-
vided the DNR with “the power to veto such local zoning deter-
minations . . . such zoning policies are subject to review by the
courts, and not by the DNR”220 and the local zoning ordinance
was therefore valid. '

The similarities between the Nelson case and the hypothetical
zoning ordinance suggest that a court applying the same logic
would not find the zoning ordinance preempted by the state. Sig-
nificantly, the legislature gave to the DNR extensive powers to
regulate both solid waste and groundwater quality but in neither
instance did the state explicitly withdraw the power of local gov-
ernments to zone, a power ‘‘fundamentally different’’22! from the
power of the state to license specific facilities.

Note that since the state and local regulations involved in Nelson
were apparently promulgated with differént objectives in mind,222
the court did not reach the issue of whether the state preempts
local zoning ordinances enacted for the same purpose as state
regulations. This is an issue in the preemption analysis of the hy-
pothetical town zoning ordinance, however, since both the ordi-
nance and state regulations were promulgated for the purpose of
protecting groundwater quality. Examination of the groundwater
law and related statutes and rules indicates that the legislature did
not intend to preempt all local zoning regulations enacted to pro-
tect groundwater quality. On the contrary, although local gov-
ernments possessed the authority to zone for this purpose prior
to the enactment of the groundwater law,2?3 the legislature ex-
pressly provided that local governments could zone with this ob-
jective in mind.?2¢ Inclusion of this provision was arguably
intended to address the preemption question??®> and to indicate

220. Id. at 16, 276 N.w.2d at 309.

221. Id. at 13-14, 276 N.W. 2d at 308.

222. The state regulations dealt primarily with construction standards while the local
zoning ordinance was concerned primarily with maintaining land use compatibility be-
tween the proposed landfill and surrounding properties. See alse Highway 100 Auto
Wreckers v. City of West Allis, 6 Wis. 2d 637, 96 N.W.2d 85 (1958).

223. Wis. Star. § 60.61 (1) (1981).

224. See supra note 39. Significantly, this is the same legislative act which created Wis.
Stat. § 59.067(5) (providing that no city, village or town may adopt ordinances regulating
matters covered by Wis. StaT. ch. 162 (see supra text accompanying note 209)).

225. By expressly providing that local governments may zone to encourage ground-
water protection, the legislature implicitly addressed the third and fourth tests of the Wis-
consin preemption test; it effectively declared that such local ordinances do not defeat the
purpose or spirit of state legislation designed to protect groundwater.
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that local governments clearly had the authority to zone for this
purpose despite the extensive authority delegated to the DNR to
regulate for groundwater protection, including municipal well
regulation.

This conclusion is supported by the fact that there 1s no logical
conflict or incompatibility between state regulations on municipal
wells and the town zoning ordinance; they can coexist.226 State
administrative rules require, inter alia, that wells be located on a
lot with minimum dimensions of 100" X 100227 and that plans for
new wells include a discussion of existing and proposed facilities
that may have an impact on groundwater quality.?2?28 They also
specify that once a well is in place, minimum separating distances
must be maintained between the well and various types of pro-
posed activities.22® The state’s evaluation of a proposed well site
and of the proposed construction at times results in denial of the
site or required changes in well construction.23¢ The authority of
the state to protect municipal wells from contamination is limited,
however, in that the state cannot require the municipality to own
or otherwise control the cone of depression or the broader well
recharge area, nor can it prevent all new potentially contaminat-
ing uses from locating within these areas.23!

The hypothetical town zoning ordinance does not conflict with
state regulations—it stimply complements existing state statutes
and rules. The ordinance regulates the location of potentially
contaminating land use activity near a planned or existing well
based on extensive consideration of detailed local hydrogeologic
and other information.232 In addition, the ordinance reflects

226. See supra note 78 and accompanying text.

227. Wis. ApMiN. Cone § NR 111.31(4)(a) (1985).

228. I/d. at § NR 111.11(1)(b).

229. See, e.g., Drarr Wis. ApmiN. CopeE § NR 112.09(5) (Feb. 7, 1986). Wis. StaT.
§ 62.23(7)(g) (1987) may provide cities and villages with the authority to require, through
zoning, greater minimum separating distances than are required by applicable state ad-
ministrative rules or statutes.

230. Letter from Robert Krill (Wis. DNR) to Douglas Yanggen (September 15, 1986).

231. Id. The location of many types of hazardous substances and other sources of po-
tential pollution in proximity to municipal wells, for example, are not regulated by the
state. For some activities, minimum separating distances may be specified but unless the
DNR requires a permit for an activity, there is typically no mechanism to enforce the
standards.

232. In drafting its well protection ordinance, the town of Rib Mountain, Wisconsin, for
example, relied on studies that not only calculated the town wells’ cones of depression but
also identified the recharge area surrounding the wells and the areas within the recharge
area particularly vulnerable to contamination, details not typically considered by the state.
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traditional local land use concerns not considered by the state
such as compatibility of land uses and provision of open space.
The town zoning authority is exercised on a continuing basis to
provide long-term protection of the well. Thus, although the
state regulations and hypothetical town zoning ordinance were
both enacted (at least in part) for the purpose of protecting
groundwater quality, the two provisions can coexist and do not
inherently conflict. The town ordinance simply reflects local con-
cerns which are, for the most part, not controlled by the state ad-
ministrative agency.

Thus, the general language of Wisconsin Statute section
59.067(5) should not be read to preempt local zoning authority in
areas near municipal wells.232 Wisconsin case law holds that local
zoning powers may be exercised for broad land use purposes un-
less the power is expressly withdrawn. The legislature did not
expressly withdraw the local zoning authority to protect ground-
water. Rather, it explicitly provided that all local governments
could zone with this objective in mind, despite the existence of
state rules and statutes promulgated for the same purpose. In

(Note that the descriptions of the hypothetical town zoning ordinance and the physical
setting within the town are modeled after the ordinance and the physical characteristics of
Rib Mountain.) The wells in Rib Mountain are particularly susceptible to contamination
because of the local hydrogeology and land use. The soils in the vicinity of the wells are
thin and the aquifer very permeable; the relatively small size of the drainage basin is an-
other local factor influencing the type of protection needed. Because the wells are located
down gradient from residences and industrial and commercial establishments, contami-
nants produced by these land uses flow toward the well. BorN, YANGGEN, CZECHOLINSKI,
TiERNEY AND HENNINGS, AN ANALYSIS AND TEST APPLICATIONS OF THE WELLHEAD PROTEC-
TION DisTRICT CONCEPT IN WisconsIN (1987) [hereinafter WELLHEAD PROTECTION IN Wis-
CONSIN].

Note that the Federal Wellhead Protection Program (see infra note 510 and accompany-
ing text) may provide funds to states to develop such information for wellhead protection
areas.

233. Rather than preempt local regulation of all matters addressed in Wis. Star. ch.
162, Wis. StaT. § 59.067(5) was apparently intended Lo address the fact that only counties
could adopt private well codes. This is evidenced by the inclusion of § 59.067(5) only
within ch. 59 and the administrative rule implementing that section (Wis. Admin. Rule
§ NR 145.03 (1987)), and its exclusion from ch. 162 itself. The Wisconsin Supreme Court
has found that if a statute contains a given provision, the omission of such provision from a
similar statute concerning a related subject is significant in showing a different intention
existed. Kimberly-Clark Corp. v. Public Service Comm’n of Wis., 110 Wis. 2d 455, 329
N.W.2d 143 (1983). If the legislature had intended o preempt all local regulation of mat-
ters relating to public and private wells, it is logical to assume that it would have included
this provision in Wis. Stat. ch. 162 (1983). Even if read only 10 apply to county well
codes, § 59.067(5) results in confusion since cities, villages and towns are required to adopt
well abandonment ordinances. Wis. ApMIN. Copg § NR 111.16(4) (1985).
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addition, the town ordinance does not conflict with state statutes
since the ordinance reflects traditional local land use concerns
not controlled by the state.

Note also that the hypothetical town zoning ordmance may be
distinguished from the ordinances involved in the case of City of
Fond du Lac v. Town of Empire.?34 In that case, the Wisconsin
Supreme Court invalidated several town ordinances designed in
part to restrict the construction of a proposed city well in order to
prevent depletion of groundwater supplies. The case involved
three ordinances enacted by a town with village powers.23> Two
of the ordinances prohibited the drilling of a well with a casing
larger than six inches in diameter and the commeracial sale or use
of water other than on the premises without town approval; the
third ordinance was designated as an ‘‘interim zoning ordinance”
and prohibited certain uses of property, among which were com-
mercial wells.236 The city of Fond du Lac contested the validity of
these ordinances; the court invalidated them on the basis that
they exceeded the town’s regulatory authonity, conflicted with the
common law,?3? and conflicted with a statute which authorized
municipalities to operate water supply facilities outside their cor-
porate limits.238 '

The hypothetical town zoning ordinance may be distinguished
from the Fond du Lac case because the court found that the town
of Empire was not specifically authorized to regulate to protect

234. 273 Wis. 333, 77 N.W.2d 699 (1956).

235. Id. By discussing home rule powers in this case, the court implied that towns with
village powers possess expanded regulatory authority similar to that of cities and villages
(see discussion beginming supra, part 11I-B). Note, however, that the court confused the
application of constitutional and statutory home rule powers. Where a matter is of both
statewide and local concern, as the court indicated that groundwater use is (Fond du Lac,
273 Wis. at 338-9, 77 N.W.2d at 701-02 (1956)), local governments may enact ordinances
to regulate these matters pursuant to statutory home rule authority (assuming no state
preemption, etc.). The Fond du Lac court refers to both types of home rule power, how-
ever, and mistakenly applied the paramount interest test (/d. at 337-39, 77 N.W.2d at 701-
02) as if the ordinances had been enacted pursuant to constitutional home rule.

236. Id. at 335, 77 N.W.2d at 700.

237. The court found that the ordinances conﬂlcted with lhe holding in the case of
Huber v. Merkel, 117 Wis. 355, 94 N.W. 354 (1903). The court in the Huber case found
that a landowner could use groundwater supplies to the detriment of his neighbor, even if
he was motivated by malicious motives. Huber was, however, expressly overruled in State
v. Michels Pipeline Construction, 63 Wis. 2d 278, 217 N.W.2d 339 (1974}, which adopted
the Restatement (Second) of Torts rule on hability for use of groundwater. (Restatement
(Second) of Torts, § 858A (Tentative Draft No. 17, April 26, 1971)). Michels Pipeline at
301-303A, 217 N.W.2d at 351 (1974).

238. Wis. Star. § 66.066(1a) (1955).
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groundwater; all local governments are now authorized to zone
for this purpose.z3? In addition, the hypothetical ordinance may
be factually distinguished from the Fond du Lac case; the latter in-
volved water quantity regulation and conflicted with case law and
statutes while the former involves water quality regulation and
conflicts neither with the common law nor with state statutes. A
fundamental premise of the Wisconsin groundwater law is that
there is no unlimited right to pollute groundwater and the hypo-
thetical town zoning ordinance is in accord with that principle.

It 1s unlikely that the town zoning ordinance designed to pro-
tect well recharge areas would be preempted by state law in states
which, like Wisconsin, allow a special status to local zoning where
there is no express legislative withdrawal of that power. The
analysis demonstrates the need for legislative clarification of the
local regulatory role in several program areas, however.

V. ZoNING AND SuBDIVISION CONTROLS To PROTECT
GROUNDWATER QUALITY

Zoning and subdivision controls which may prohibit uses that
have the potential to cause serious contamination, permit other
uses only under certain conditions, limit the density of develop-
ment, and regulate the locations within which the various uses are
permitted, play a potentially valuable role in local government
protection of groundwater quality. Zoning and subdivision con-
trols such as conventional zoning, flexible zoning devices, subdi-
vision regulations and extraterritorial controls are all measures
which can require that new land uses are undertaken in a way to
protect groundwater quality.

When the Wisconsin legislature authorized zoning to “‘en-
courage the protection of groundwater resources,” it acknowl-
edged the important relationship between land use, typically
controlled by local zoning, and groundwater quality, typically
protected by state regulations. Local land use controls can ad-
dress important aspects of groundwater quality which are not ad-
equately covered by state regulations. Substances vary widely in
terms of their potential to contaminate groundwater.?4® There is
also wide variability in terms of the susceptibility of various lands

239. See supra note 39.

240. Substances range from the relatively innocuous to those listed as hazardous by the
federal and state governments. See, e.g., Wis. ApMIN. Cobk ch. NR 181 (1985) (Hazardous
Waste Management).
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to contamination. Some areas are particularly susceptible to pol-
lution because the soils, subsoils or bedrock permit rapid move-
ment of contaminants to groundwater.24! In other areas where
soil materials are deeper and more finely textured, potentially
contaminating substances are in contact longer with the matenals
through which they move and thus natural attenuation may occur.
The asstmilative capacity of the soil also depends upon the load-
ing rates of the contaminants and the density of the sources, for
example, the number of private waste systems per acre.242 An-
other factor to be considered is the population at risk, because
contaminants in close proximity to a municipal well may move
quickly into the drinking water where they could threaten the
health of large numbers of people. '

A. Zoming Techniques

Zoning first developed in an urban context where its traditional
purposes were to prevent conflicts between incompatible land
uses and to limit overcrowding.?43 In subsequent years, zoning
has taken on an environmental focus through the regulation of
“sensitive” lands such as shorelands, floodplains, wetlands and
most recently, groundwater protection areas.

Zoning provisions establish use districts in which specific uses
are permitted as a matter of right, while other uses are condition-
ally permitted or are prohibited. Zoning can have flexibility in
controlling land use by, e.g., designating conditional uses (special
exceptions) to help decide whether a particular use is approprate
for a specific site and adding overlay zoning to a conventional
zoning ordinance.

Zoning authority may also be used to enact density provisions
which govern the dimensions of lots and the dimensions of struc-
tures, and the location of structures on the lot. The basic pur-
poses of these dimensional provisions are to control density and
provide open space. Regulating the density of development indi-

241. In Wisconsin these are primarily areas of thin soil, coarse and highly permeable
soils, creviced dolomite and fractured granite bedrock, a high water table or some combi-
nation of these features.

242. Analytical modeling procedures have heen developed which, for example, assess
the impact of loading rates from various development densities and their impacts on aqui-
fer-wide nitrate levels. See, e.g., Crystal and Heeley, Comprehensive Aquifer Evaluation and
Land Use Planning for Aquifer Restoration and Protection in Acton, Massachusetts, Third National
Symposium on Aquifer Restoration, National Water Well Association (1983).

243. D. MaNDELKER, LAND Use Law, § 1.3 at 3 (1982 and Supp. 1986).
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rectly controls the amount of potential pollutants reaching the
groundwater; maintaining natural, vegetated open space can im-
prove the amount and quality of infiltration into the groundwater.

Conditional uses are devices that allow individualized treat-
ment of certain uses according to the terms spelled out in the
zoning ordinance. Conditional uses, which are referred to as
“special exception uses”’ in many states’ zoning enabling laws, are
expressly authorized for use by Wisconsin counties,?** towns?25
and cities and villages.246 ‘Permitted uses are automatically al-
lowed if they meet the dimensional standards of the zoning dis-
trict. Conditional uses, however, are not allowed as a matter of
right because they may create special problems or hazards. In-
stead, a public hearing is held?*” and a determination can be
made concerning, for example: (1) the specific characteristics of
the proposed use, e.g.; type of materials utilized or type of wastes
generated; (2) important features of the proposed site, e.g., soil
and subsoil conditions and aquifer characteristics; (3) the possible
effects of permitting that particular use at that specific location,
e.g., the likelihood of groundwater contamination; and (4)
whether adverse effects can be mitigated or eliminated by attach-
ing appropriate conditions to the location, design or operation of
the use. This information can then be used to set specific require-
ments for the proposed use at the proposed location.

Overlay zoning is another device that can add both flexibility
and precision to zoning ordinances. An overlay zone is a mapped
district that sets additional requirements over and above those in
the underlying zoning district. Overlay zoning is well suited to
protect environmentally sensitive areas which have a geographic
location that does not coincide with the underlying zoning dis-
trict. A groundwater protection overlay district applied to the ba-
sic zoning of a residental district, for example, may impose
additional controls such as reduced density and special waste dis-
posal provisions. .

There are several types of special management areas that may
be protected through the use of overlay distnicts; these include

244, Wis. StaT. § 59.99(1) (1987).

245, Id a1 § 60.65(1).

246. 1d a1 § 62.23(7)(e)(1); (§ 62.23 applies to village planning pursuant to Wis. Stat.
§ 61.85).

247. Wis. StaT. § 59.99(6) (1987) (counties); Wis. Start. § 60.61(4)(c) (1987) (towns),
and Wis. STaT. § 62.23(7)(e)(6) (1987) (aittes and villages).
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vulnerable areas, aquifer recharge areas, areas of suspected con-
tamination and well protection areas. The type of overlay district
selected will depend upon the problems present and the informa-
tion available. ‘“Vulnerable areas’” can be identified where con-
taminants can easily enter the groundwater, such as areas of
shallow soil over fractured bedrock, high water table soils and ex-
cessively well-drained soils. In areas of suspected contamination
such as locations downflow from landfill sites, special precautions
such as requiring subdivisions to be served by a single deep well
rather than shallow individual wells can be used to ensure a safe
water supply. Areas recharging existing and future municipal
wells or clusters of private wells, i.e. “wellhead protection dis-
tricts,”” may also be delineated and regulated.?4® Flexibility is ad-
ded by making many of the uses in overlay zones conditional
uses, 249 thus taking into account their likely impact on
groundwater.

B. Subdivision Regulations

Subdivision regulations focus on the process of dividing larger
tracts of land into lots for the purpose of sale or building develop-
ment. Among the stated purposes of local subdivision regula-
tions authorized by Wisconsin statutes are: ‘“‘to promote the
public health, safety and general welfare . . . facilitate adequate
provision for . . . water, sewerage . . . ; providing the best possible
environment for human habitation . . .”’25° and to “prohibit the
division of land in areas where such prohibition will carry out the
purposes of this section.”’2%! Groundwater protection provisions
are clearly within the scope and intent of these statutes. Although
traditionally directed at residential development, local subdivi-
sion ordinances can also be drafted to apply to commercaal and
industrial development.

248. See supra, part IV(B){(4) for a discussion of zoning to protect municipal well
recharge areas; see also, infra, part VII(B)(4).

249. Although not central to its decision, the Wisconsin Supreme Court made the fol-
lowing observation about overlay zones and conditional uses in a zoning case: “[w]here
the imposition of conditions on land development is desirable, it might better be done by
uniform ordinances providing for special uses, special exceptions and overlaid dis-
tricts. . . .Conditions imposed in such cases have a sounder legal basis because guidelines
for their imposition are spelled out in the ordinance.” State ex rel. Zupancic v. Schimenz,
46 Wis. 2d 22, 33, 174 N.W.2d 533, 539 (1970)(dictum).

250. Wis. StaT. § 236.45(1) (1987).

251. Id. at § 236.45(2)(a).
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Subdividers whose lots meet the state’s definition of a subdivi-
sion?32 are required to prepare ‘‘plats,” i.e., detailed maps of the
land to be subdivided.23® These “state defined” plats are always
subject to review by local authorities and state agencies before the
plat can be recorded by the county register of deeds.2>* State
statutes provide that plats may be reviewed to ensure, inter alia,
the physical suitability of the area for a subdivision; sufficiency of
water supply and waste disposal systems; proper stormwater man-
agement; control of erosion and sedimentation; the adequacy of
the street system; proper dimensions and layout of lots; and ade-
quate open space.2’5 Review by state administrative agencies
does not consider groundwater contamination hazards except for
limited review in the case of an unsewered subdivision.256

All counties, towns, cities and villages which have established a
planning agency may, however, enact subdivision ordinances
which are more restrictive than state statutory provisions.257
Such ordinances may, for example, have a more inclusive defini-
tion of what constitutes a subdivision.258 These “locally defined”
plats are subject to review in that locality.?5° A local government
does not, however, have discretion under Wisconsin Statute
Chapter 236 to reject a plat in the absence of previously adopted
standards or guidelines for approval.26°

252. Wis. StaT. § 236.02(12) defines a ‘‘subdivision” to be the division of a lot where
“[tJhe act of division creates 5 or more parcels or building sites of 1 1/2 acres each or less
in area; or . . .(f)ive or more parcels or building sites of 1 1/2 acres each or less in [an] area
are created by successive divisions within a period of 5 years.” Local governments may
adopt ordinances governing subdivisions which are more restrictive than state statutes. See
infra, notes 257-260 and accompanying text.

258. Wis. Start. § 236.03 (1987).

254. Id. at' § 236.12 (1987) (county approval may also be required in some cases).

255. Id. at §§ 236.01 and 236.45.

256. Id. at § 236.13(1)(d); this review focuses on the adequacy of on-site waste disposal
systems. Note that current review of unsewered subdivisions (under Wis. AbmIN. CODE
ch. ILHR 83 (1987)) does not specifically take into account nitrogen loading from septic
effluent. This topic will likely be addressed in the future revision of the code since the new
groundwater law specifically directed that the state plumbing code conform to ground-
water protection standards, and these standards contain limits on nitrogen contamination.
See W1s. StaT. § 145.12(4) (1987) and Wis. ApMmiN. Cope § NR 140.10 (1986).

257. Wis. Star. § 236.45(2)(a) (1987).

258. Id.

259. Id at § 236.45(2).

260. State ex rel. Columbia Corp. v. Pacific Town Bd., 92 Wis. 2d 767, 286 N.W.2d 130
(Wis. Ct. App. 1979). These standards and guidelines can be part of a locally adopted
subdivision ordinance, local master plan, official map or other ordinance. Wis. StaAT.

§ 236.13(1) (1987).
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Towns, cities and villages may also impose additional condi-
tions related to groundwater protection by, for example, requir-
ing that a subdivider provide a safe drinking water supply26! or
that lots be served by public sewer where necessary to avoid con-
tamination of groundwater from septic tank systems.

C. Extraternitorial Land Use Controls

The source of potential contamination of a local government’s
groundwater may be outside the locality’s boundanes. In such
circumstances cities and villages in Wisconsin are authorized to
adopt extraterritorial subdivision?62? and extraterritorial zoning263
regulations. This extraterritorial authority extends 3 miles be-
yond the corporate limits of a first, second or third class city and
1.5 miles beyond those of a fourth class city or village.26¢ A mu-
nicipality can control platting outside its boundaries, however,
only with respect to that part of the plat lying within its plat ap-
proval jurisdiction; it cannot regulate the part of a plat that may
be outside such limits.26> When more than one local government
has plat approval authority and their requirements conflict, the
plat must comply with the strictest of. the applicable
requirements.266

Extraterritorial zoning allows cities and villages to zone land
outside their municipal borders the same distances provided by
their extraterritorial plat approval jurisdiction. The municipality
may adopt an interim zoning ordinance which freezes the existing
zoning or uses 1n the surrounding jurisdiction for up to two years
while a comprehensive zoning plan is being prepared.267 If the
municipality is to make the extraterritorial zoning permanent, it
must be approved by a majority vote of a six-member committee

261, Wis. Stat. § 236.13(2)(a) (1987).

262. Id. at §§ 236.45(3) and 236.10(1)(b)2 and (2).

263. Id at § 62.23(7a).

264. Id at § 236.02(5). Wis. Star. § 62.23(7a) (1987) defines “extraterritorial zoning
Jurisdiction” to encompass the same distance.

265.- Brookhill Dev. Ltd. v. City of Waukesha, 103 Wis. 2d 27, 307 N.w.2d 242 (1981).

266. Wis. Star. § 236.13(4) (1987).

267. Id. at § 62.23(7a)(b). See Walworth County v. City of Elkhorn, 27 Wis. 2d 30, 133
N.W.2d 257 (1965)(Wisconsin Supreme Court upheld the validity of a two-year freeze of
existing town zoning. See also, Town of Grand Chute v. City of Appleton, 91 Wis. 2d 293,
282 N.W.2d 629 (Wis. Ct. App. 1979)(interim extraterritorial ordinance could allow an
interim freeze on existing zoning where the area is zoned and it could allow an interim
freeze on the existing uses, where there is no zoning).
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composed of three town and three city (or village)
representatives.268 ‘

Although the specific provisions of zoning ordinances and sub-
division regulations will vary from situation to situation, the basic
regulatory strategies which might be employed to protect
groundwater quality include: (1) prohibiting uses with a potential
to seriously contaminate groundwater; (2) requiring. the devel-
oper to provide detailed information about proposed conditional
uses, their plan of operations and the physical characteristics of
the proposed site; (3) setting conditions under which activities
may be permitted through the use of design standards, perform-
ance standards and operational controls; (4) limiting density by
specifying minimum lot size, percentage of lot coverage and mini-
mum separating distances; and (5) using overlay districts to desig-
nate special management- areas such as aquifer recharge areas,
well protection districts and other locations particularly suscepti-
ble to groundwater contamination. Many of these strategies are
discussed 1n the following section which. contains an overview of
judicial decisions involving local groundwater protection
ordinances.

VI. THE VALIDITY OF LocAL PROTECTIVE ORDINANCES

Most courts have only relatively recently begun to recognize
that groundwater is an integral part of the hydrologic cycle. It
was not until 1974, for example, that the Wisconsin Supreme
Court recognized the ‘“‘inseparable relationship between all
water” in State v. Michels Pipeline Construction, Inc.26° The Wiscon-
sin court held that:

[1]t makes very little sense to make an arbitrary distinction be-
tween the rules to be applied to water on the basis of where it
happens to be found. There is little justification for property
rights in groundwater to be considered absolute while rights in
surface streams are subject to a doctrine of reasonable use.270
Local government ordinances designed to protect groundwater
quality have been challenged on ultra vires,2”! statutory??’? and,

268. Wis. StaT. § 62.23(7a)(c) (1987).

269. 63 Wis. 2d at 292, 217 N.W.2d 339 at 345 (1974), quoting Beuscher, Wisconsin’s
Law of Water Use, 31 Wis. Bar BuLL. 30 (Oct. 1958).

270. Michels Pipeline, 63 Wis. 2d at 292, 217 N.W.2d at 345.

271. Tarlock, supra note 21, notes that “a successful ultra vires challenge in the 1980’s
seems quite remote in view of a series of cases in the early 1970's that sustained the use of
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most commonly, constitutional grounds.2?3 An analysis of federal
and state court decisions suggests certain regulatory techniques
local governments can employ to withstand constitutional
challenges. _ ‘

Most of the cases cited deal with groundwater; they are dis-
cussed in terms of the relevant hydrogeologic factors, regulatory
techniques and legal principles courts have found important in
analyzing the validity of groundwater protection ordinances.
Some of the cases deal with the regulation of wetlands, flood-
plains, coastal areas and surface waters; they were included be-
cause they discuss legal principles relevant to groundwater
protection. Common statutory and constitutional bases make
land use case law transferable from one state to another in many
respects;27* the fact-sensitive nature of these cases must also be
considered, however. Although this section deals primarily with
local zoning ordinances, many of the points discussed might also
apply to an analysis of the constitutionality of local ordinances
enacted pursuant to home rule or other authority.275

density controls to protect water quality.” Id. at 126, citing Salamar Builders Corp. v.
Tuule, 29 N.Y.2d 221, 275 N.E.2d 585, 825 N.Y.S5.2d 933 (1971) (discussed infra note 285
and accompanying text) and Nattin Realty Corp. v. Ludewig, 67 Misc.2d 828, 324
N.Y.5.2d 668 (1971), aff 'd 40 A.D.2d 535, 334 N.Y.S.2d 483, af 4 32 N.Y.5.2d 681, 343
N.Y.S.2d 360, 296 N.E.2d 257 (1973) (discussed infra note 294 and accompanying text).

272. Efforts to protect groundwater quality may also face statutory challenges based on
substantive or procedural law. Tarlock, supra note 21, at 126, citing City of Schenectady v.
Flacke, 100 A.D.2d 349, 475 N.Y.S.2d 506 (1984) (condemnation of land overlying aquifer
successfully challenged where city designated improper lead agency to prepare environ-
mental impact statement).

273. This discussion assumes that there is no federal or state preemption of the ordi-
nances discussed herein.

274. D. MANDELKER, supra note 243, at 2.

275. Note that several states have considered the validity of police power ordinances
which, for example, prohibit bathing in lakes used as a source of municipal drinking water.
The results have been mixed. See Kusler, Carrying Capacity Controls for Recreation Water Uses,
1973 Wis. L. Rev. 1 in which the author notes that several states have invalidated such
ordinances as unconstitutional. 7d. at 23, citing Bino v. Hurley, 273 Wis. 10, 76 N.W.2d
571 (1956); Pounds v. Darling, 75 Fla, 125, 77 So. 666 (1918); People v. Hulbert, 131
Mich. 156, 91 N.W. 211 (1902); George v. Village of Chester, 202 N.Y. 398, 95 N.E. 767
(1911); Contra, State v. Heller, 123 Conn. 492, 196 A. 337 (1937); Commonwealth v. Hyde,
230 Mass. 6, 118 N.E. 643 (1918); State v. Quattropani, 99 Vi. 360, 123 A. 352 (1926); see
also Harvey Realty Co. v. Borough of Wallingford, III Conn. 352, 150 A. 60 (1930) and
State v. Morse, 84 Vt. 387, 80 A. 194 (1911). See supra for a discussion of the authority of
local governments in Wisconsin to enact groundwater protection ordinances.
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A. Constitutional Requirements
1. The Regulations Must Serve Valid Public Objectives

In most if not all states, zoning ordinances are regarded as leg-
1slative enactments and are presumed constitutionally valid;276 in
case of doubt, ordinances are usually upheld.2”7 ‘““Accordingly, a
legislative decision 1n such matters may not be disturbed unless
the legislature has exceeded its powers or has acted in an arbi-
trary or unreasonable manner. Legislative judgment in a zoning
matter may not be annulled solely because a court disagrees with
the wisdom of such judgment.””?’8 The burden of proof in most
states, therefore, rests on the party challenging the ordinances.279
Although states vary as to the degree of proof that must be of-
fered by the challenger, this burden is quite substantial in most
cases.28¢ “The pivotal question is whether the ordinance is a rea-

276. ANDERSON, supra note 199, at § 3.14. In Wisconsin, see, e.g., Quinn v. Town of
Dodgeville, 122 Wis. 2d 570, 364 N.W.2d 149 (1985), in which the court stated that *[t]his
court indulges every presumption and will sustain the law if at all possible. If any doubt
exists as to a law’s unconstitutionality, it will be resolved in favor of its validity.” /d. at 577,
364 N.W.2d at 154 (citation omitted).

277. McQUILLIN, supra note 68, at § 25.294.

278. ANDERSON, supra note 199, at § 3.14 (citations omitted).

279. McQUILLIN, supra note 68, at § 25.296. See also ANDERSON, supra note 199, at
§ 3.16. There are, of course, exceptions to this rule, such as where an ordinance is invalid
on its face or has the effect of excluding low or moderate income families from residing
within a certain area. When an ordinance has an exclusionary effect (se¢ discussion infra),
the burden of proof may be modified. ‘“While the presumption of validity persists in the
exclusionary zoning cases, and the challenging litigant’s burden of proof remains formida-
ble, there 1s evidence in the more recent cases that the burden has been reduced.” ANDER-
SON, supra note 199, at § 8.21. :

Some states reverse the burden of proof if, for example, an ordinance prohibits certain
lawful uses. See, e.g., Lower Southampton Tnshp. Bd. of Supervisors v. Schurr, 72 Pa.
Commw. 322, 456 A.2d 702 (1983}, in which a Pennsylvania court reversed the burden of
proof because plaintiffs had shown that a legitimate use had been totally prohibited and
their land was otherwise suitable for that use. (This case is discussed in more detail infra
note 335 and accompanying text).

280. ANDERSON, supra note 199, at § 3.16. Anderson notes that “[t]he objective of proof
everywhere is to demonstrate that the ordinance or its specific application is unreasonable
and arbitrary;” courts have described the degree of proof by various terms: a preponder-
ance of the evidence, clear and convincing evidence, by proof beyond a reasonable doubt,
etc. Id. The Wisconsin Supreme Court has stated, for example, that “it is an elementary
rule of construction that an ordinance will be held constitutional unless the contrary is
shown beyond a reasonable doubt and the ordinance is entitled to every presumption in
favor of its validity.” Highway 100 Auto Wreckers v. West Allis, 6 Wis. 2d 637,642, 96
N.w.2d 85, 90 (1958). '
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sonable exercise of the police power having a discernable ten-
dency to serve the public health, safety or moral welfare.’’281
While most local zoning ordinances are accorded a presump-
tion of validity, they will be found constitutionally valid only if
they meet certain basic conditions of substantive and procedural
due process, equal protection, etc. Courts do not, however, al-
ways draw a clear distinction between these elements; they are
sometimes grouped together and surface as a test of whether the
ordinance constitutes a ‘‘reasonable application” of the local gov-
ernment’s police powers. One way of characterizing some of the
individual federal constitutional requirements is as follows:
(1) The regulations must serve valid public objectives which
promote public health, safety and general welfare;
(2) The regulatory provisions must constitute reasonable
means to achieve these objectives;
(3) There must be a reasonable basis for the clasmﬁcauon of
uses and lands subject to the regulations; and
(4) The property owner must be left with some reasonable use
(usually framed in economic terms) of the property.282
The first two tests raise issues of substantive due process. The
reasonableness of the classification of uses in the zoning text and
the location of district boundaries on the zoning map involve the
equal protection guarantee.283 Excessive restriction on the use of
private property which constitutes a taking involves the taking
clause.?8* Various cases in which plaintiffs have claimed that
water-related zoning ordinances did not meet one or more of
these conditions are discussed briefly, below.
Protection of the public health, safety and general welfare is the
basic theoretical objective of zoning and other police power
measures.  Numerous courts have upheld the validity of ordi-

281. ANDERSON, supra note 199, at § 3.23.

282. See generally D. MANDELKER, supra note 243, at 15-45. Local ordinances must also
meet other constitutional conditions such as procedural due process requirements (dis-
cussed within the next section on suggested regulatory techniques). These elements
should not be considered an absolute “*checklist” for drafting valid ordinances, however,
since various courts may place differential weight on one or more elements and may con-
sider factors not discussed herein.

283. See U.S. Const. amend. XIV, § 1. Note that this clause, along with the Federal Fair
Housing Act (Tide VIII of the Civil Rights Act of 1968) has also served as the basis for
claims of exclusionary zoning based on racial discrimination in the federal courts. See
MANDELKER, supra note 243, at chapter 7.

284. U.S. ConsT. amend. V. The Fourteenth Amendment makes the clause applicable
to the states. U.S. ConsT. amend. X1V, § 1. Most state constitutions also contain similar
provisions. See, e.g., Wis. ConsT. art. I, § 13.
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nances designed to protect groundwater quality because they
served valid public objectives. In Salamar Builders Corp. v. Tuttle,?85
for example, the New York Court of Appeals upheld the validity
of a zoning ordinance which increased the minimum residential
lot size from one to two acres, intended, in part, to protect
groundwater quality:

Obviously, measures in the form of water pollution control are

‘held by the . . . preponderant opinion to be greatly and imme-

diately necessary to the public welfare’ (Matter of Wulfsohn v.

Burden, 241 N.Y. 288, 299, 150 N.E. 120, 123, supra), do relate

to some subsisting evil which should be controlled, and, there-

fore, serve some legitimate public purpose. 286

Similarly, a District Court of Appeal of Florida upheld a rezon-

ing of a plaintiff’s property which required a five-acre minimum
lot size to protect groundwater quality in Moviematic Industries
Corp. v. Board of County Commussioners of Metropolitan Dade County.287
The court found “that ecological considerations are legitimate
objectives of a zoning ordinance or resolution.”’?8® The court
noted that the comprehensive study upon which the rezoning was
based stated that the rezoned

property area overlies one of the most permeable aquifers in

the world, the Biscayne Aquifer. This aquifer serves as the

source of virtually all drinking water in Dade County and must
be protected from contamination.289

2. Reasonable Regulation to Achieve Valid Public Purposes

While groundwater protection may be considered a valid public
objective, ordinances designed for this purpose may nonetheless
be invalidated if a court finds that a zoning authority has em-
ployed unreasonable means to accomplish this goal. Local gov-
ernments may utilize regulatory techniques such as density
controls, conditional use provisions, prohibition of potentially
contaminating uses, and designation of special management areas

285. 29 N.Y.2d 221, 275 N.E.2d 585, 325 N.Y.S.2d 933 (1974).

286. Id. at 227, 275 N.E.2d at 589, 325 N.Y.§.2d at 938-39.

287. 349 So.2d 667 (Fla. Dist. Ct. App. 1977).

288. Id. at 670. See also, e.g., Barre Mobile Home Park, Inc. v. Town of Petersham, 592
F. Supp. 633 (D. Mass. 1984); M & I Marshall & Ilsley Bank v. Town of Somers, 141 Wis.
2d 271, 414 N.W.2d 824 (1987); Just v. Marinette County, 56 Wis. 2d 7, 201 N.W.2d 761
(1972); Nattin Realty Corp., Inc. v. Ludewig, 67 Misc. 2d 828, 324 N.Y.S.2d 668 (1971),
aff 'd 40 A.D.2d 535, 334 N.Y.S.2d 483 (1972), aff 'd 32 N.Y.2d 681, 343 N.Y.5.2d 360, 296
N.E.2d 257 (1973).

289. Moviematic, 349 So.2d at 670.
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particularly susceptible to contamination to protect groundwater
quality.

Density controls are used to increase minimum lot size where
overcrowding of land would result in health and safety hazards
including groundwater contamination, particularly in areas where
topography and/or soil conditions create physical limits to more
dense development. The use of density controls to protect
groundwater quality has received a mixed reception in the courts,
although recent cases indicate a greater acceptance of this tech-
nique when justified by health and environmental concerns.

Several cases from the 1960s and 1970s upheld the use of den-
sity controls where the link between increased population and po-
tential groundwater contamination was proven. In Salamar
Builders,?°0 the New York Court of Appeals upheld the rezoning of
plaintiff’s land to require a larger minimum lot size. The court
found that the town introduced expert testimony which indicated
that: '

the topography and soil conditions were such as to inhibit the
installation of central sewer and water systems, so that any
present residential development would necessarily be limited
to the use of wells and septic tanks; and that, in turn, largely
because of the area’s topography, its location within or contigu-
ous to the New York City watershed, and drainage difficulties,
the area would best be zoned for residences on two-acre plots

in order to provide ample space for drainage and thus minimize
the danger of water pollution.2°!

The court found that the means employed by the city were rea-
sonable: the rezoning ‘“‘reasonably serve[d] to vindicate the policy
sought to be effected,”?92 i.e., “the requirement of larger par-
cels. . . would indeed tend to minimize the danger of
pollution.’’29%

Similarly, in Nattin Realty, Inc. v. Ludewig,?®* a New York
Supreme Court upheld an amendment which rezoned plaintiff’s
property from multiple-family to single-family residential. The
town had presented expert testimony which demonstrated that
construction of plaintiff’s proposed multi-family dwellings in the

290. Salamar Builders Corp. v. Tuttle, 29 N.Y.2d 221, 275 N.E.2d 585, 325 N.Y.5.2d
933 (1971).

291. Id. a1 223-24, 275 N.E.2d at 587, 325 N.Y.5.2d at 935-36.

292. Id. ac 227, 275 N.E.2d at 589, 325 N.Y.5.2d a1 937.

293. ld.

294. 67 Misc. 2d 828, 324 N.Y.S5.2d 668 (1971).
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absence of a public water supply was likely to lead to drinking
water contamination.295 The court found that:

the municipality has here presented sufficient evidence to war-
rant the rezoning of the petitioner’s property, for it was
prompted to do so by ecological considerations based not upon
whim or fancy but upon scientific findings.

The court 1s not unmindful that zoning changes prompted by
such environmental considerations may appreciably limit the
uses and profitability of land; yet if both factors were to be
placed upon the scales, the pro bono publico considerations must
prevail. If there is substantial evidence sustaining the munici-
pality’s determination to rezone because of ecology, the court
should not void such legislative determination.29¢

In addition to New York, Connecticut cases have upheld den-
sity controls to protect groundwater.?9? Early cases in Ohio and
Texas also upheld large-lot zoning on similar grounds298 as did
the First Circuit Court of Appeals,?9? although the latter court

295. Id. at 671.

296. Id. at 672. See also, e.g., Wilson v. Town of Sherborn, 3 Mass. App. 237, 326 N.E.2d
922 (1975) (court upheld two-acre minimum lot size where town had shown that there was
a reasonable relationship between the zoning ordinance and the potential for water con-
tamination in the town); and Omnia Properties, Inc. v. Town of Brookhaven, No. 77 Civ.
574 (E.D.N.Y. Dec. 26, 1979) (two-acre minimum lot size upheld based on hydrologic
zoning considerations). But ¢f. Kasparek v. Johnson County Bd. of Health, 288 N.w.2d
511 (lowa 1980) and State ex rel. Nagawicka Island Corp. v. City of Delafield, 117 Wis. 2d
23, 343 N.W.2d 816 (Wis. Ct. App. 1983) (these cases are discussed infra note 381 and
accompanying text).

297. Williams notes that “[t]his sewage disposal [groundwater quality] argument for
large-lot zoning has turned up frequently in Connecticut cases, which have taken a strong
position in favor of recognizing such considerations.” WILLIAMS, AMERICAN LAND PLAN-
NING Law: LaND Usk aND THE PoLICE Power § 38.16 (1974) citing, e.g., Zygmont v. Plan-
ning and Zoning Comm’n of Town of Greenwich, 152 Conn. 550, 210 A.2d 172 (1965),
Senior v. Zoning Comm’n of Town of New Canaan, 146 Conn. 531, 153 A.2d 415 (1959),
appeal dismissed 363 U.S. 143 (1960), and DeMars v. Zoning Comm'n of Town of Bolton,
142 Conn, 580, 115 A.2d 653 (1955), aff ¢ 19 Conn. Supp. 24, 109 A.2d 876 (Ct. Com. PI.
1954). See also Chucta v. Planning and Zoning Comm’n of the Town of Seymour, 154
Conn. 393, 225 A.2d 822 (1967) (increase in lot size upheld based in part upon the un-
availability of public sewers and the desire to protect the water supply).

298. WiLLiaMs, supra note 297, at § 38.16, citng, eg., State ex rel. Mar-Well, Inc. v.
Dodge, 113 Ohio App. 118, 17 Ohio Op.2d 111, 177 N.E.2d 515 (1960); Caruthers v.
Board of Adjustment of City of Bunker Hill Village, 290 S.W.2d 340 (Tex. Civ. App.
1956).

299. Steel Hill Development, Inc. v. Town of Sanbornton, 469 F.2d 956 (1st Cir. 1972).
The court upheld a zoning ordinance providing for three- and six-acre minimum lot sizes
in a rural New Hampshire resort community based on considerations which included to-
pography and soil conditions and their potential effect on surface water pollution, im-
proper sewage disposal, poor drainage, the area’s ecological balance, erosion, scenic
values and the availability of open space. Id. at 960-61.
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cautioned against the use of this technique merely to keep out
undesirable development.

More recent cases have also validated the use of reasonable
density controls to protect groundwater quality. In. Sanderson v.
Town of Greenland 3°° for example, the court upheld a 60,000
square-foot minimum lot size requirement based on its concern
for groundwater pollution. In Curtiss-Wright Corp. v. Town of East
Hampton 20! the court considered preservation of the quality and
quantity of the local water supply (threatened by potential salt
water intrusion) and maintenance of the natural and rural quali-
ties of the land in upholding a two-acre minimum lot size.

While “[jludicial deference to local land use classifications con-
tinues unabated in a majority of states,”302 some courts on the
more heavily populated eastern coast (particularly those in Penn-
sylvania) have taken a more skeptical view of density controls. Pri-
marily in the 1960s and 1970s, several courts invalidated local
ordinances because they found that large-lot zoning had an im-
permissible exclusionary effect.2°3 In an important case, National
Land and Investment Co. v. Kohn,3%4 the Pennsylvania Supreme
Court invalidated a zoning amendment which required a mini-
mum lot size of four acres in certain residential districts, ruling
that the zoning restriction was per se invalid because it had an ex-
clusionary eftect. The court ruled that the ordinance’s primary
purpose was to exclude newcomers and avoid burdens upon pub-
lic services and facilities.35 The township had failed to prove that
the increased density was ‘“a necessary . . . [or] a reasonable
method”’3%6 to, inter alia, protect water supplies from septic sys-
tem contamination and that even if there was such a danger, ex-

300. 122 N.H. 1002, 453 A.2d 1285 (1982).

301. 82 A.D.2d 551, 442 N.Y.S.2d 125 (1981).

302. A4 New Deference Towards Exclusionary Zoning in Pennsylvania: Appeal of M. A. Kravitz Co.,
28 WasH. U ]. oF Urs. anD CoNTEmp. L. 381 (1985) citing D. MANDELKER, LAND UsSE Law,
supra, note 243, at §§ 1.13-1.16 (1982).

303. Other state courts have also invalidated density controls on this basis. See, e.g.,
Board of County Supervisors of Fairfax County v. Carper, 200 Va. 653, 107 S.E.2d 390
{1959) (although enacted in part to protect groundwater quality and quantity, court invali-
dated two acre minimum lot size requirement because it had the practical effect of exclud-
ing low income persons from the designated area).

304. 419 Pa. 504, 215 A.2d 597 (1965).

305. Id. at 532, 215 A.2d at 612.

306. Id. at 526, 215 A.2d at 609. This conclusion was based in part upon the failure of
the township to introduce relevant testimony into evidence and the court’s perception of a
key township witness as “‘vague and unconvincing”. Id. at 525, 215 A.2d at 608-09.
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isting township sanitary and subdivision regulations did not
provide the necessary protection against pollution.?¢? The Penn-
sylvania courts have, to some extent, modified their position on
density controls and exclusionary zoning since the National Land
case.308 The decision did, however, form the basis for several
other cases which invalidated large-lot zoning enacted at least in
part for groundwater protection purposes3% and contributed to a
judicial skepticism that lots in excess of an acre are required to
protect the public health.310

Several recent cases outside the state of Pennsylvania reflect
other approaches to resolution of the exclusionary zoning issues
related to large-lot zoning. A landmark approach to resolving the
frequent conflict between concerns for environmental protection
and provision of low and moderate income housing was taken by
the New Jersey Supreme Court in the Southern Burlington
N.A.A.C.P. v. Township of Mount Laurel cases (Mt.Laurel I and I1).31!
The Mt. Laurel I court declined to uphold a one-half acre mini-
mum lot size on the basis that smaller lot sizes would endanger
the water supply. The court found, inter alia, that the township

307. Id., at 526, 215 A.2d at 609. .

308. See MANDELKER, supra note 243, at §§ 7.15-7.17 and 1985 Supp. § 7.17, (citing Ap-
peal of M.A. Kravitz Co., 501 Pa. 200, 460 A.2d 1075 (1983), (can exclude some types of
housing but not growth in general). This indicates (as do several Pennsylvama cases de-
cided between the time of National Land and Kyautz) that density controls imposed for
groundwater protection may be upheld if they are reasonably designed to control contami-
nation and are not enacted for the purpose of excluding growth altogether. See, e.g., Mar-
tin v. Township of Milcreek, 50 Pa. Commw. 249, 413 A.2d 764 (1980) (although the court
ultimately determined that 10 acre minimum lot size was not shown to be necessary to
prevent pollution, the court did consider the potential for pullution in assessing the valid-
ity of the ordinance where it was not exclusionary on its face).

309. In Pennsylvania, see, e.g., Concord Township Appeal, 439 Pa. 466, 268 A.2d 765
(1970) (4-3 decision) (This case is commonly referred to as “*Appeal of Kit-Mar Builders™).
The court in Kit-Mar invalidated two and three-acre minimum lot size requirements, stat-
ing: “We explicitly rejected the argument that sewerage problems could excuse exclusionary
zoning in National Land.”” Id. at 472, 268 A.2d at 767 (emphasis in original). One of two
dissenting opinions in the case noted that Pennsylvania statutes had been amended since
the National Land case to allow a zoning ordinance to be upheld solely on the grounds of
sewerage considerations. Id. at 483-84, 268 A.2d at 773 (Jones, J., dissenting). See also
Application of Wetherill, 45 Pa. Commw. 303, 406 A.2d 827 (1979) (court held that an
ordinance which completely banned apartments and required ten acre minimum lot size
for single residences was unconstitutional despite a claim by the township that sewer and
water facilities were inadequate).

310. ANDERSON, supra note 199, at § 8.29.

311. 67 NJ. 151, 836 A.2d 713 (Mt. Laurel I} appeal dismissed and cert. denied, 423 U.S. 808
(1975), modified and enforced, 161 N_J. Super. 317, 391 A.2d 935 (Law Div. 1978), rev d in part
and remanded, 92 N.]. 158, 456 A.2d 390 (1983) (Mt. Laurel II).
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could require developers to install public sewers and water sup-
plies because the land involved in this case was amenable to the
installation of such facilities. It found that the ordinance had an
exclusionary effect and concluded that municipalities within the
state must provide their “regional fair share” of low and moder-
ate income housing.3'? The court emphasized, however, that
land use regulations should be drafted with environmental con-
cerns in mind and where necessary, more stringent controls on
growth might be permitted.3!3

The Mt Laurel II court attempted to satisfy both those con-
cerned about the provision of housing, and those concerned
about the environment by adopting the State Development Guide
Plan (SDGP).3'4 The SDGP is significant because it delineates
which parts of the state are suitable for housing development
based on the level of environmental protection required by each

?? ‘it

area. Under the SDGP, areas designated as ‘“‘conservation,” “‘ag-
ricultural” and “limited growth areas” have no regional fair share
requirement.3!5 Areas designated as ‘“‘growth areas” by the
SDGP, on the other hand, must provide their fair share of low and
moderate income housing. However, the court reiterated that
even in these areas, environmental concerns must be addressed.

312. Mt Laurel I, 92 NJ. at 204-05, 456 A.2d at 413 (1983).

313. The Mt. Laurel [ court found that *‘{1Jand use regulations should take into account
ecological and environmental concerns. . .. Yet the regulations adopted cannot be used to
thwart growth. . . . They must be only those reasonably necessary for public protection of a
vital interest.”” Albano v. Mayor and Township Comm. of Township of Washington, 194
NJ. Super. 265,275, 476 A.2d 852,857 (1984) citing Mt. Laurel I, 67 NJ. at 186-87, 336
A.2d at 731. See also Oakwood at Madison, Inc. v. Township of Madison, 72 NJ. 481, 371
A.2d 1192 (1977) (the court invalidated Madison’s zoning as exclusionary but found that
depositions regarding the environmentally sensitive nature of portions of the township
were relevant in determining exactly where and how housing should be constructed (the
case was remanded to allow Madison to devise a new ordinance)).

314. Mt Laurel I, 92 NJ. at 246-47, 456 A.2d at 435 (1983).

315. Licata and Licata, The Environmental Implications of Mount Laurel II, 15 RutGers L. J.
627 at 633 (1984) (citing Glenview Development Corp. v. Franklin, 92 NJ. at 316-21, 456
A.2d at 471-74 (1983)) (decided as part of the Mt Laurel Il decision; the New Jersey
Supreme Court consolidated the appeal to the Mt. Laurel [ remand with five other cases
concerning application of the fair share rule). The Mt. Laurel Il court noted, however, that
designation of a municipality as a non-growth area does not necessarily relieve it of its
obligation to provide for its indigenous poor. /d. at 633 (citing Franklin at 318, 456 A.2d at
472). Where such a designation is made, a court may apparently order a municipality to
grant a “builder’s remedy” (a building permit) unless the municipality establishes that
substantial environmental or other planning concerns make such development inappropri-
ate. Id. at 633 citing Mt. Laurel 1] at 279-80, 456 A.2d at 452 (1983).
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In Caputo v. Chester,®'6 the Mt. Laurel II court reemphasized its
strong concern for environmental protection and stated that
“where a proposed low-income development, located within a
growth area, would create a substantial environmental problem,
the courts will not enforce the builder’s remedy”’3!7 (i.e., allow the
proposed development to occur). Although the Mt Laurel 11
court did not directly address the issue of large-lot zoning for the
purpose of groundwater protection, it did indicate that it would
not invalidate such zoning per se as long as (in the case of growth
areas) the municipality had provided for its fair share of low in-
come housing.3!8

Based in part upon the Mt Laurel II opinion, the New Jersey
Superior Court upheld a large minimum lot size requirement in
an agricultural (non-growth) area based upon groundwater con-
siderations. In Albano v. Mayor and Township Committee of Township
of Washington,?'? the court found that the township had presented
adequate testimony showing that plaintiff’s land, which had a
three-acre minimum lot size requirement, was more environmen-
tally sensitive than surrounding parcels (with a one-acre minimum
requirement) and that more intensive unsewered development
was likely to lead to ground and surface water pollution.320

316. No. L-43857-74 (N ]. Super. Law Div. (Oct. 4, 1978), aff 'd in part, rev'd in part and
remanded, 92 N.J. 158, 316, 456 A.2d 390, 471 (1983) (decided as part of the Mt. Laurel II
decision)).

317. Licata and Licata, supra note 315, at 635 (emphasis supplied). Licata and Licata
note that the burden on a municipality to prove that development should not occur is a
substantial one, but that “sound planning practices require no less.” Id.

318. Id. a1 636. The authors note that “[t]he court specifically stated that, ‘we hold that
the preservation of open spaces itself may, under proper circumstances, be sufficient justi-
fication for large lot zoning, including five acre zoning.””" 1d., citing Mt. Laurel II at 315,
456 A.2d at 471 (1983). In this regard see also MANDELKER, supra note 243, at § 7.13 citing
Robert E. Kurzius, Inc. v. Incorporated Village of Upper Brookville, 51 N.Y.2d 338, 414
N.E.2d 680, 434 N.Y.S.2d 180 (1980} cert. denied, 450 U.S. 1042 (1981) (court upheld five
acre zoning, refusing to find large-lot zoning invalid per se).

319. 194 NJ. Super. 265, 476 A.2d 852 (1984). Note that an earlier opinion in the case
did require the township to amend its ordinance (but not with reference to plaintiff’s
property) to provide for the indigenous poor within the township. Id. at 269, 476 A.2d at
856.

320. The court noted that plaintiffs might eventually obtain a public sewer allocation
(which would permit more intensive development). It concluded, however, that this was
“t00 speculative an occurrence on which to rely to suggest that the density restriction is
overly burdensome and restrictive.” Id. at 276, 476 A.2d at 857.

Other courts have also addressed the issue of restrictions on growth due to the shortage
or absence of public sewer and/or water facilities. See, e.g., Pacific Blvd. Assoc. v. City of
Long Beach, 48 A.D.2d 857, 368 N.Y.S.2d 867, (1975} (court upheld a zoning amendment
which permitted only one- and two-family homes and two-story garden apartments based
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The court in North Shore Unitarian Universalist Society, Inc. v. Incor-
porated Village of Upper Brookuille3?! also upheld the validity of an
ordinance requiring two- and five-acre minimum lot sizes in a vil-
lage which was designated as environmentally sensitive and a pri-
mary source of drinking water.322 It found that the ordinance
served “‘a regional need for open space and water preservation,
and that the regional need for housing is supplied by other areas
in the county.”323

The brief overview of cases within this subsection324 indicates
that reasonable density controls designed to protect groundwater
quality have been upheld in several states. Other states, however,

on “overwhelming sewage disposal and water supply problems™ (/d. at 858, 368 N.Y.8.2d
at 867)). ANDERSON, supra note 199, at § 8.24, states that several cases from New York:
suggest that while a [temporary] restriction on the use of land may be imposed to
protect public health, a municipality defending a restriction on this ground must con-
vince the court that an emergency situation actually exists, that it is making good faith
efforts 1o remedy the situation, and that a solution will be forthcoming in a reasonable
time. The opinions do not reflect a disposition to accept such a defense on faith, or
under circumstances which would enable the zoning municipality to discourage
growth.
Id. at § 8.29, citing Pacific Blud., Belle Harbor Realty Corp. v. Kerr, 35 N.Y.2d 507, 323
N.E.2d 697, 364 N.Y.S.2d 160 (1974); C. Lombardi Builder, Inc. v. Stein, 45 A.D.2d 1008,
358 N.Y.S.2d 193 (1974); and Westwood Forest Estates, Inc. v. South Nyack, 23 N.Y.2d
424, 244 N.E.2d 700, 297 N.Y.S.2d 129 (1969). See also, e.g., Smoke Rise, Inc. v. Washing-
ton Suburban Sanitary Comm’n, 400 F. Supp. 1369 (D. Md. 1975) (court upheld moratoria
on sewer hook-ups and construction of private sewage systems; found no taking or denial
of due process since the moratoria were enacted to protect ground and surface water sup-
plies and were reasonable in duration); Annot., 92 A.L.R.3d 1073 (1979); and Annot., 63
A.L.R.3d 1184 (1975) (discusses, inter alia, the somewhat unusual case of Golden v. Plan-
ning Bd. of Ramapo, 30 N.Y.2d 359, 285 N.E.2d 291, 334 N.Y.S.2d 138, appeal dismissed,
409 U.S. 1003 (1972) (court upheld the validity of a zoning ordinance which deferred
residential development until public services were established in the area according to a
comprehensive plan and an eighteen-year capital improvements program)). See also
MANDELKER, supra note 243, at §§ 10.2-10.5. ¢f. Unity Venuures v. County of Lake (631 F.
Supp. 181 (N.D. Ill. 1986)) (regulation of access to sanitary sewers pursuant to statutes
and comprehensive plan is a legitimate governmental concern (citing Chesapeake Bay Vil-
lage, Inc. v. Costle, 502 F. Supp. 213 (D. Md. 1980), Wincamp Partnership v. Anne Arun-
del County, 458 F. Supp. 1009 (D. Md. 1978) and Smoke Ris¢) and Giuliano v. Town of
Edgartown, 531 F. Supp. 1076 (D. Mass. 1982) (discussed infra note 386 and accompany-
ing text)).

321. 110 A.D.2d 123, 493 N.Y.5.2d 564 (1985).

322. Id. at 127, 493 N.Y.S.2d at 567.

323. Id.

324. This subsection has addressed only a few aspects of exclusionary zoning, which is
the subject of numerous books and articles. See, £.g., M. DaNiELsoN, THE PoLrtics oF Ex-
cLUSION (1976); R. JOHNSON, RESIDENTIAL SEGREGATION, THE STATE AND CONSTITUTIONAL
CoNFLICT IN AMERICAN URBAN AREAs (1984); D. MANDELKER, ENVIRONMENT AND EquiITy
(1981); Mayo, Exclusionary Zoning, Remedies, and the Expansive Role of the Court in Public Law
Litigation, 31 Syracuse L. REv. 755 (1980); Payne, Doctrine and Politics in Exclusionary Zoning
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invalidated density controls in the 1960s and 1970s because they
had the effect of excluding low income and minority residents.
Several of the latter courts now recognize the need to balance the
demand for low cost housing with groundwater quality and other
environmental concerns.

Conditional use provisions in zoning ordinances, which set spe-
cial requirements for uses likely to contaminate groundwater,
have had a generally favorable reception in the courts. The court
in Cosmopolitan National Bank v. County of Cook,32> for example, up-
held the denial of a county conditional use permit to operate a
sanitary landfill despite plaintiff’s evidence that it was complying
with the required minimum state regulatory standards. The
Supreme Court of Illinois found that groundwater contamination,
while not a present danger, “would inevitably occur over the
years 326 due to the clay soils, the potential for flooding in the
area, and the proximity of the public water supply to the landfill.
The court recognized that “[q]uestions of the contamination of
ground water, the creation of foul odors, [etc.] . . . are as relevant
to . . . endangerment of the public health, safety, or general wel-
fare as they are to environmental concerns.”’327 It concluded, infer
alia, that “‘the threat to the water supply prevented . . . [the trial
Jjudge] from finding by clear and convincing evidence that the
landfill was not detrimental to the public health, safety or general
welfare’’328 (one of the six special-use standards established by
the county zoning ordinance) and that the conditional use permit
was therefore properly denied.

Several other courts have also upheld the requirement of con-
ditional use permits to protect groundwater quality in wetland ar-
eas.3?° In Goddard v. Board of Appeals of Concord,33° for example,

Litigation, 12 REaL EsTaTE L.]. 359 (1983); and Rose, The Mount Laurel II Decision: Is It Based
on Wishful Thinking? 12 ReaL EstaTte LJ. 115 (1983).

325. 103 I1l. 2d 302, 469 N.E.2d 183 (1984).

326. Id. at 324, 469 N.E.2d at 193.

327, Hd. at 321, 469 N.E.2d at 192.

328. Id. at 324, 469 N.E.2d at 193.

329. Wetlands tend to be groundwater discharge areas rather than recharge areas.
Other things being equal, pollutants introduced in a discharge area will result in the pollu-
tion of a smaller areal extent of groundwater than if the pollutants were introduced in an
aquifer recharge area. Contaminated groundwater from a nearby wetland area could,
however, enter public drinking water particularly if it were located within the cone of de-
pression of a municipal well or where the wetland discharged into surface water used as a
drinking water source. Thus, it is important to protect wetlands from contamination as
well.
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the court upheld the board of appeal’s denial of a special permit
to construct a house and septic system on a lot in a wetlands con-
servancy district. The board found that construction on the lot
would derogate from the intent of the zoning by-law which was, in
part, “‘to maintain the quality and level of the groundwater table
and water recharge areas for existing, or potential water sup-
plies”’?31 and to prevent flooding. The court found that “‘there
was evidence that a high water table created a real hazard of sep-
tic system contamination of the groundwater,’’332 concluding that
“the protection of groundwater is a valid public interest . . . [and]
the means adopted by the by-law are reasonably necessary for the
accomplishment of this important public function.’’333

Total prohibition of potentially contaminating land uses or ac-
tivities by a local government has received a mixed reception in
the courts. Due to the severity of the restriction, some courts
have placed a heavier burden of proof on the community which
enacted the regulation. A few states, including Pennsylvania,
have totally reversed the burden; municipalities must clearly show
that such a ban is justified.33% In Lower Southampton Township Board
of Supervisors v. Schurr,3%° for example, the Pennsylvania Common-
wealth Court invalidated the township’s total ban on auto salvage
yards, finding that the township had not met its burden of show-
ing a substantial relationship between the ordinance and the pub-

330. 13 Mass. App. Ct. 1001, 433 N.E.2d 98 (1982).

331. Id. at 1001, 433 N.E.2d at 99.

332. 1.

333. Id., citing Lovequist v. Conservation Comm’n of Dennis, 379 Mass. 7, 393 N.E.2d
858 (1979) and Turnpike Realty Co. v. Dedham, 362 Mass. 221, 284 N.E.2d 891 (1972),
cert. denied, 409 U.S. 1108 (1973). See also, e.g., Graham v. Estuary Properties, Inc., 399 So.
2d 1374 (Fla. 1981), cert. denied. sub nom. Taylor v. Graham, 454 U.S. 1083, (1981) and Just
v. Marinette County, 56 Wis.2d 7, 201 N.W.2d 761 (1972); these and other wetland cases
are discussed supre notes 329 and 423 and accompanying text. But see MacGibbon v. Board
of Appeals of Duxbury, 369 Mass. 512, 340 N.E.2d 487 (1976) (Reardon, ]., dissenting).

334. In Pennsylvania, courts first determine whether the

total prohibition is . . . prima facie valid due to the objectionable or illegitimate nature

of the proposed use. Schuster v. Plumstead Township Zoning Hearing Board, [69]

Pa. Commw. Ct. {271], 450 A.2d 799 (1982). If the use is found to be legitimate, the

burden then shifts to the municipality to establish what police power interest is sought

to be protected by the exclusion.

Lower Southampton Township Bd. of Supervisors v, Schurr, 72 Pa. Commw. 322, 326,
456 A.2d 704 (1983), (citations omitted).

335. 72 Pa. Commw. 322, 456 A.2d 704 (1983).
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lic health, safety and general welfare.236 Although the township
presented evidence of potential ground and surface water con-
tamination at the site of the proposed salvage yard, the court
ruled that this site-specific evidence was insufficient to justify a
total municipality-wide ban on salvage yards.?3?” Compare the
Schurr case with Schuster v. Plumstead Township Zoning Hearing
Board 338, in which the court validated a municipality-wide ban of
junkyards where the evidence showed that pollutants were likely
to seep into the groundwater no matter where a junkyard was
located. .

Other courts, including the United States District Court of Mas-
sachusetts, have maintained that the burden of proof in cases in-
volving prohibitory ordinances is on the plaintiff. In Barre Mobile
Home Park v. Town of Petersham,®3® the court upheld the validity of
township by-laws and zoning by-laws which totally excluded mo-
bile home parks due to the threat of groundwater contamination.
Courts are likely to uphold reasonable restrictions on potentially
contaminating uses especially where these uses are proposed to
be located in areas particularly susceptible to contamination.

3. Reasonable Basis Requirement for Classification of Uses
and Lands Subject to Regulation

The use of zoning to protect groundwater was advocated as
early as 1975 in a publication, Performance Controls for Sensitive
Lands 34° which discusses several local regulatory programs that
identify recharge zones and contain special controls to avoid
groundwater contamination. More recently, there have been a
growing number of references to local zoning controls to achieve
these purposes,3*! including a statement by the E.P.A. that:

336. Id. at 328, 456 A.2d at 705. The court in this case concluded that automobile
wrecking yards are not generally hazardous to the public and the prohibition was therefore
not prima facie valid. /d. The burden of proof thus shifted to the municipality.

337. 1d.

338. 69 Pa. Commw. 271, 450 A.2d 799 (1982).

339. 592 F. Supp. 633 (D. Mass. 1984).

340. Thurow, Toner and Erley, Performance Controls for Sensitive Lands, American Plan-
ning Ass’n, Planning Advisory Service Rep. No. 307 (1975).

- 341. See, e.g., Crystal, supra note 204; Horsley, supra note 168; Mulica and Beck, Munici-
pal Ground-Water Supply Protection and Management Techniques in Massachusetls, id. a1 291; Ta-
nenbaum, Hydrogeologic Zoning on Long Island, State, County, Regional and Municipal
Jurisdiction of Ground-Water Quality Symposium 57 (Sept. 22-24, 1982); Tripp and Jaffe,
supra note 8; and UrisH, OzBILGIN AND BOBROWSKI, supra note 204. '
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[llocal governments can also play a major role in groundwater
protection. . . Through local zoning, lot sizes have been regu-
lated [in] a few localities to prevent intensive residential or

commercial development over recharge areas . . . some com-
munities also set restrictions on the density of septic
systems.342

Zoning ordinances are occasionally challenged on the basis of
an unreasonable classification of land uses in the zoning text.
The more common equal protection challenge is that land is un-
reasonably classified by being placed in the wrong zoning district,
i.e., it is incorrectly mapped. Courts have traditionally upheld
land use classifications if they have been accurately delineated
and reasonably related to a legitimate public purpose.

Various courts have recognized the difficulty of drawing exact
zoning boundaries and have related this exercise to the presump-
tion of validity.343 This presumption of validity of the location of
zoning district boundaries can be an important factor in support-
ing land use control techniques such as overlay districts which
designate special management areas based on re]auvely general
groundwater information.

Courts may be more willing to uphold relatively severe restric-
tions on land use if local governments limit the application of the
most stringent controls to pre-designated ‘“‘special management
areas.”’ Special management areas are those locations such as aq-
uifer recharge areas and wellhead protection areas which are par-
ticularly susceptible to contamination and are most seriously
damaged by the effects of contamination. Uses which are prohib-
ited within special management areas can be permitted under ap-
propnate conditions in less vulnerable areas. This regulatory
technique thus gives special emphasis to the site characteristics at
the location of a proposed land use as well as the nature of the
intended activity.

- The concept of special management areas allows local govern-
ments to concentrate himited financial and other resources in key

342. EPA STRATEGY, supra note 1, at 23,
343. The Wisconsin Supreme Court has stated, for example, that:
[i]t follows as a corollary to the presumption of validity and from the fact that the
shaping of zoning districts for land use is primarily a legislative function that when the
validity of the ordinance in this respect is fairly debatable it should be upheld and the
court should not substitute its judgment for that of the municipality,
State ex rel. American Qil Co. v. Bessent, 27 Wis. 2d 537, 546, 135 N.W.2d 317, 323 (1965)
(citations omitted).
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locations and can be used as a technique to set priorities in terms
of the geographic scope of programs. The hydrogeologic and
other information used to identify special management areas es-
tablishes a data base upon which local governments may rely if
the zoning ordinance is later challenged in court.

Courts seem to be more willing to uphold relatively stringent
density regulations applied in scientifically delineated special
management areas than they are to uphold zoning changes based
upon little or no scientific data. In Blodgett v. County of Santa
Cruz,344 the Ninth Circuit Court of Appeals upheld a county’s ten-
acre minimum lot size requirement enacted in part to protect the
primary groundwater recharge area within which the plaintiff’s
property was located. In North Shore Universalist Society Inc. v. In-
corp. Village of Upper Brookuville,3*5 the Appellate Division of the
New York Supreme Court upheld the validity of an ordinance
which required two- and five-acre minimum lot sizes in part be-
cause various reports indicated that the village is located within
an environmentally sensitive area which is a primary source of
drinking water for two counties.34¢ Preservation of finite water
resources and open space and protection of groundwater were
among the purposes cited by the court as legitimate goals of zon-
ing ordinances.

In Moviematic Industries Corp. v. Board of County Commissioners of
Metropolitan Dade County,347 the plaintiff had owned the land at is-
sue for over ten years when, based upon a comprehensive study,
the county rezoned the land from heavy industrial use to single-
family residential with a minimum lot size of five acres. In up-
holding the new zoning classification, the Florida District Court
of Appeal stressed the fact that the rezoning was based upon sci-
entific findings.?4® It determined that “‘ecological considerations
are legitimate objectives of a zoning ordinance or resolution’349
and the density controls employed by the county were particularly
appropriate in this case since plaintff’s property overlay the Bis-
cayne Aquifer, the source of virtually all drinking water in Dade

344. 698 F.2d 368 (9th Cir. 1982).

345. 110 A.D.2d 123, 493 N.Y.5.2d 564 (1985).

346. Id. at 127, 493 N.Y.S.2d at 567.

347. 349 So. 2d 667 (Fla. Dist. Ct, App. 1977).

348. Id. at 669, citing Nattin Realty, Inc. v. Ludewig, 67 Misc. 2d 828, 324 N.Y.5.2d 668
(1971) and Steel Hill Development, Inc. v. Town of Sanbornton, 469 F.2d 956 (1st Cir.
1972).

349. Maviematic, 349 So 2d at 670.
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County.3%® The court also recognized that due to the unique hy-
drology 